Public Disclosure Authorized

Public Disclosure Authorized

Guidebook

for

Setting-up and
Operating Framework
Agreements

WORLD BANKGROUP

eeeeeeeeee



Copyright© 2021

The World Bank 1818 H Street NW
Washington DC20433

Telephone: 202-473-1000
Internet: www.worldbank.org

Disclaimer

This work is a product of the staff of the World Bank. The findings, interpretations, and
conclusions expressed in this work do not necessarily reflect the views of the World Bank, its
Board of Executive Directors, or the governments they represent. This Guidebook does not
replace requirements under the World Bank Procurement Regulations for IPF
Borrowers or associated Guidance available on www.worldbank.org/procurement.

Rights and Permissions

The material in this work is subject to copyright. Because The World Bank encourages
dissemination of its knowledge, this work may be reproduced, in whole or in part, for
noncommercial purposes as long as full attribution to this work is given. Any queries on rights and
licenses, including subsidiary rights, should be addressed to:

Office of the Publisher

The World Bank 1818 H Street NW
Washington, DC20433 USA

Fax: 202-522-2422

Email: pubrights@worldbank.org


http://www.worldbank.org/procurement

GUIDEBOOK
FOR

SETTING-UP AND
OPERATING FRAMEWORK
AGREEMENTS



ACKNOWLEDGMENTS



This Guidebookhasbeen prepared by a teamled by Shanker Lal (Lead Procurement
Specialist,the World Bank), the Task Leader, with generous contribution from
Caroline Nicholas, Head - Technical Assistance Section and Senior Legal Officer,
International Trade Law Division (UNCITRAL Secretariat), United Nations Office of
Legal Affairs. Gian Luigi Albano, Head of Division, Consip S.p.A.,and Adjunct
Professor of Economics, Dept. of Economics and Finance, University LUISS, Italy,
provided valuable support and guidance in preparation of this Guidebook.

This Guidebookwas prepared underthe overall guidance of Elmas Arisoy, Accredited
Procurement Manager (South Asia) and Vinay Sharma, Global Director
(Procurement), World Bank. Comments and inputs atvariousstages of preparation
from the followingWorld Bank persons are gratefully acknowledged: Felipe Goya
(Practice Manager), Chris Browne (Lead Procurement Specialist), Shaun Moss (Lead
Procurement Specialist), S.M. Quamrul Hasan (Lead Procurement Specialist);
Jurgen Rene Blum (Senior PublicSector Specialist); Anjani Kumar (Senior
Procurement Specialist); Demelash Demssie (Senior Procurement Specialist);
Michael Graeme Osborne (Senior Procurement Specialist) and colleagues from India
Procurement Team.

Following subject experts provided their inputs for Guidebook: Rob Kissick, CEO,
2Buy2, U.K; Alberto Neyra, Senior Public Procurement and Financial Management
Expert, TAPPS Ltd., University of Birmingham, U.K.; Nathan Swinney, Head of
Category, 2Buy2, U.K.; Karl Rutter, Head of Account Management, Crown
Commercial Service, U.K.; Rob Johnson, Head of Category Management & Services
at Southern Universities Purchasing Consortium, U.K.; Dorthe Kristensen Balshgj,
Associate professor, Department of Law, Aalborg University, Denmark; Oleksandr
Shatkovskyi, UNDP Consultant, Ukraine; Christopher R. Yukins, Professor,
Department of Law, George Washington University, USA; Peter Trepte, Barrister and
Public Procurement Expert, London, U.K.; Rosa Benavente, Head of Strategic
Management, ChileCompra; and Benjamin Herisset, Associate Legal Officer,
UNCITRAL Secretariat.

Additional support was provided by Amy O'Reilly and Bewketu Moges, Consultants.
Akashee Medhi and Susi Victor helped in formatting of Guidebook.

Administrative support from Ms. Payal Malik Madan is also acknowledged.

The Teamis alsothankfulto Global Procurement Partnership Multi Donor Trust
Fund (GPP MDTF) supported by the following for financing this Guidebook.

i W Ministry of Foreign Affairs of the g
Netherlands FesevnDessmen o tcsnam
........................

Last butnot theleast, thanks are due to all the Government Agencies and Suppliers,
who have provided valuable inputs for this study.




Table of Contents

Acronyms and AbDreviations ........cccccceeereeecccrseecccrsnescrssessssssessesssesscsss i
Chapter 1. INTroduCtion ...cccceceveccrvecirreccrrescrsesssrescssoscsrosssroscsssssssossasossans 2
1.1 Background and Objectives of the Guidebook ...........cccevevueriiniinrinnnnnnnnn. 2
1.2 WHat A58 FAS ..euiiniiiiinii et e et et e aeraeraeraeraernennens 4
1.3 Additional Potential Advantages Of FAS.........cceveviiiviiiiiiereniiieeeiiieeeeeennn. 6
1.4 Potential Challenges Of FAS ......ccuviiiiiiiieiice e 9
1.5 WHEIN 10 USE FAS ..uiiviiniiiiinii i et e et e et e aeaes 11
Chapter 2. Types of Framework Agreements......ccececeecccescccsscssssocsasocss 14
b3 I 5 7: Te) 024 401111 Lo AU 14
2.2 EVOIVEMENTt Of FAS.. .ot e e e ans 15
2.3 MOAELS Of FAS ..uieiiiieeeeeeeeeee e e e e ans 17
2.4 Mandatory and Non-Mandatory FAS .........cceeevueeiiiiiiereiiiinneeiiieneenins 27
Chapter 3. Establishing and Operating Framework Agreements...... 30
3.1BaCKEIOUNd.....ccuniiiiiiiiie e 30
3.2 Preparation before Launching FA Procurement Process............cccceuunneee. 30
3.3 Procurement Process for Setting up FAS......ccovivviviiieiiiiiiiiiieveeeieeeen, 35
3.4 FAs for Emergency Situations..........eeueverieririnierinreiiereninrenneenierenneennns 47
3.5 Use of Technology for Setting up and Operating FAS..........cccoevvveviinnnenne. 50
Chapter 4. Country Case Study: United Kingdom........ccceeeeenecceencennoces 55
4.1 The Procurement Landscape in the UK...........ccooviiiiiiiiiiiiiiinieieeeee, 55
4.2Use Of FAINThe UK ......uiiiiiiiiiiiiiiiee et e e et e eaans 56
4.3 Crown Commertial SEIVICE ...uuiuniuniiniiiiiiiiiieiieiieeieeeeeeieeteeerneenernennes 58
4.4 Other Central Purchasing Bodies (CPBS).......cccccvveveivriiiererninenienennnnennn. 61
4.5 FA BUSINESS PIrOCESSES..ucvuivnirniiniieiieeierierterternernerneenernernernernernernernennes 61
4.6 SUPPLHETS PETSPECTIVE .evvuirieiirieririieriererier et eerieeerieeerierennneennesarnnsaenns 66
4.7 Dynamic Purchasing Systems (DPS).......c.cceevuiieriiriiiererinrennrerierennnnennns 67
Chapter 5. Country Case Study: United States.....ccccceereenncennccrencceannens 70
5.1 The Procurement Landscape inthe US.........cccoovviiiiiiiiiiiiiiinicieeeeee, 70
5.2 Use of FA (IDIQ Contracts)in US........ccouiiiiiieiiiiiieiiieeeieeieeeee e, 70
5.3 Multiple and Single Award IDIQ ContractS........ccoeeevverevunrernrernrennnnennn. 72
5.4 Pricing Approaches under IDIQ contracts.........cceeevvererenrernnrernnrennnnennn. 73

5.5 Spend through IDIQ ContractS........cevuevirierernrerinreriererinrerineerierenneennns 73



5.6 Reasons cited foruse of IDIQ CONEIACES......ccevurerrnreireeiieeiiieeiieeeinnennn. 73

5.7 Reach-out to Contracting COmMMUNILY ........eevvnrerreeineeerieeeeineerieeernnnennn 75
Chapter 6. Country Case Study: INdia....ccccceeeerrecenresseecccasccssnocsssscssescns 77
6.1 The Procurement Landscape in India..........cccoeevveiiiiniiiininnienienerinennn, 77
6.2 Use of FA (Rate Contracts) In India@......coevueniuiiniuiininiiiiiiieieeiieenennenes 77
6.3 India’s Government e-Marketplace (GEM)........ccvuvrirnririrernrerinrennnnennns 78
6.4 Project-level FA - National Dairy Support Project.........cccoeevvuveevnrirnnnennn. 84
Chapter 7. Country Case Study: Brazil........ccceeeeerrneecceraeccenaneccerseecenes 87
7.1 The Procurement Landscape in Brazil ...........cceeeveeiiiniiiiriiiniiiieeeineen, 87
7.2 Use of FA (Price Registration) in Brazil ..........c.cccoeeviviiiiniiiiiiiieneninenn. 88
7.3 Extent of Use of Price Registration ...........ceevvuviviiiiiiniiieneninienienenieenen. 90
Chapter 8. Country Case Study: Ethiopia ....c.cceeecrrenineccrrccearccsssscsonncns 93
8.1 The Procurement Landscape in Ethiopia ........cc.cccevvevniiiiriiinieiinniinnnenn, 93
8.2 Rules and Regulations Governing FAS ........ccccviivviiiiniiinreninrenieneninnennn. 93
8.3 Institutional Arrangements Governing FAS.........ccccevvviviiiiiiiieviieeinnnnn. 95
8.4 Extent Of USE Of FAS......uciiuuiiiiieiiiie e e eeee et e et e e et e e e e aeeaeans 96
Chapter 9. Country Case Study: Italy....ccccecerevecciraneccersseccerssescessoscens 98
9.1 The Procurement Landscape in Italy.........ccccuveevieiiiiniiiininnienienenieeen, 98
0.2 Use Of FA TN Ttaly......oivuniiiieiiie et e e e e e 99
Chapter 10. Country Case Study: Chile......ccccceveecrreccrneccrreccrreccrreocanes 103
10.1 The Procurement Landscape in Chile...........coevivriiiiiiiiiniinniiiniennn, 103
10.2 ChileCOmPTa..ccuueiiiiieieiiee et e e e et e e e et s eeeaeeeeaanns 103
10.3 FAs used by ChileCompra........cuuveeiiiirieiiienieiiiieeeiieeeeevieeeeeaeeeeeens 104
ANNEXURES TO GUIDEBOOK ...cucccereeecscessecscrsseessesssescesssessasssessesssosssssnes 108

Annexure-1. Directive 2014/24/EUof the European Parliamentand of the

Council of 26 February 2014 on public procurement and repealing Directive

2004/18/EC Text with EEA relevance............ccevevviriiiiiinneiiiinneiiieeeennnnn. 109
Annexure-2: UNCITRAL Model Law Chapter VII - Framework agreements
PTOCEAUTIES ..uevueieiieirieeeteeeieeeteeeeeeerteeertaeareneertnserseserenserensernesesnnssnnns 114

Annexure-3: FAQson setting upand operating FAsusing UNCITRAL Model

07\ (PP UUPPPPRRRN 122
Annexure-4: Legal and Regulatory Fitness Check for FAs............cccocevunnee 133
Annexure-5: FA-devel Case StudieS ......ocuuvenviniiniiniiiiiiiiiieieeieeieeieeienens 136
Annexure-6: WTO GPA and FA..........coooiiiiiiiiiiieieeeeeeeeeeve e 139

Annexure-7: Some Useful RESOUTICES......cvuviiiueiriiiieiieieiieeriieeeiieeerieeeannns 142



ACRONYMS AND
ABBREVIATIONS



Al
ANAC
B2B
B2C
BAME
CCs
CEBR
CEO
CFR
CLP
CPB
DPS
e-catalogue
EIA
e-RA
EU

FA
FAQ
FAR
FCDO
FDRE
GAO
GeM
GFR
GPA
GSA
ICT
IDIQ
IFB
IFRC
INR
IPF

Acronyms and Abbreviations

Artificial Intelligence

Italian National Anticorruption Authority

Business to Business

Business to Consumers

Black, Asianand Minority Ethnic

Crown Commercial Service (of UK)

Centre for Economics and Business Research (of UK)
ChiefExecutive Officer

Code of Federal Regulations (of USA)

ChileanPeso

Central Purchasing Body

Dynamic Purchasing System

ElectronicCatalogue

End Implementing Agencies

ElectronicReverse Auction

European Union

Framework Agreement

Frequently Asked Questions

Federal Acquisition Regulation (of USA)

Foreign, Commonwealth and Development Office (of UK)
Federal Democratic Republic of Ethiopia
Government Accountability Office (of USA)
Government e-Marketplace (India)

General Financial Rules (of India)

Agreement on Government Procurement

General Services Administration (of USA)
Information and Communications Technology
Indefinite-delivery/indefinite-quantity (Contract, of USA)
Invitation for Bids

The International Federation of Red Crossand Red Crescent Societies
Indian Rupee

Investment Project Financing (World Bank’s Lending Instrument)

Acronyms and Abbreviations



IT

KPI
LAC
MAS
MEF
MFN
ML
NDDB
NHS
NHS SBS
OECD
OEM
OFPP
OJEU
OMB
PCR
PPE
PPPAA

PPPDS
RP

SME

SPD

SPV

SSQ

TED

TP

UK
UKUPC
UN
UNCITRAL
UTM

WB

WTO

Information Technology

Key Performance Indicator

Latin Americaand Caribbean

Multiple Award Schedule

Ministry of Economy and Finance (of Italy)
Most Favored Nation

Machine Learning

National Dairy Development Board (of India)
National Health Service (of UK)

NHS Shared Business Services (of UK)
Organisation for Economic Co-operation and Development
Original Equipment Manufacturer

Office of Federal Procurement Policy (of USA)
Official Journal of the European Union

Office of Management and Budget (of USA)
Public Contract Regulations (of UK)

Personal protective equipment

Public Procurement and Property Administration Agency (of
Ethiopia)

Public Procurement and Property Disposal Service (of Ethiopia)
Price Registration System (of Brazil)

Small & Medium Enterprises

Standard Procurement Document (of World Bank)
Special Purpose Vehicle

Standard Selection Questionnaire

Tenders Electronic Daily (of EU)

Technical Parameter

United Kingdom

UK Universities Purchasing Consortia

United Nations

United Nations Commission on International Trade Law
Unidad Tributaria Mensual

World Bank

World Trade Organization

Acronyms and Abbreviations

ii



1 INTRODUCTION



Chapter 1. Introduction

1.1 Background and Objectives of the Guidebook

1.1.1 Procurement of commonly used items is a challenge for government
agencies. There are many examples of abuse and failure to achieve value for
moneyin such procurement, in some casesattributableto the relatively
unstructured, non-competitive and non-transparent methods commonly used for
the procurement of items of relatively lowvalue. Where more structured,
competitive and transparent procurement processesare used, thetime and costs
involved arelikelyto be disproportionate to the value of the items, and maybe
particularly troublesome in emergency response situations.

If the items are repeatedly purchased in one-off fashion, so thatthe total volume
is significant, the following missed opportunities also arise:

Loss of economy of scale. Multiple separate contracts issued for the
same items mayresultin higherunit ratesthanthose that could have
beensecuredifthe procurements were aggregated

Loss of efficiency. Placing separate multiple contracts involves
proportionately more transactiontime and costthanaggregating
volumesintoone procurement, and is particularly challengingwhere
procuringentitieshavelimited capacity

Lower competition: Low-volume contracts maynot attractthe more
competitive suppliers, and Original Equipment Manufacturers (OEMs)

No long-term partnership with suppliers: benefits associated with
transparency about future procurement (such as better planning by
suppliers, value engineering?, performance improvement etc.) are lost.

1.1.2. Framework Agreements (FA) have emerged asa potential solution for
aboveissues, e.g.

FAs can be potentially more efficient thanindividual small-scale
procurements, because the aggregation of repeat purchases allowssome
stages of the procurement process, such as advertising, assessing
qualificationsand offers, to be conducted once for the group of purchases
ratherthanforeach one-off purchase, and the time and costs of these
stepsare amortized over an appropriate volume of purchases

FAs offer more transparency and competition thanmany
procurement methods used for low-value purchases, because their value

1Though it maybe argued that there isnot much scope for value engineering in case of
simple common use items
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tendsto exceed minimum thresholds for normal competitive bidding
processes. Better transparency and competitiontend to yield better
quality and offer terms for procuring entities, and hence better value
for money

- FAs may offer better value for moneythrough economiesofscale
and ongoing competition duringthe operationofthe FA

+ FAs can ensuresecurity of supply, because suppliers canbe bound
tosupplyitemsat a future time (commonly at the cost of a retainer),
thoughsuch retainer clauseis notusedin mostof FAs

« FAsaremoreeasily monitored and evaluated thanindividual
small-scale procurements because their scale and procurement methods
used to conclude and operate them allow for meaningful data-gathering
and analysis.

Many countries (particularly in Americasand Europe) have used FAs
successfully, though FAsshould notbe considered asa silverbulletto addressall
the above challenges, and there remainrisksand constraintsin their use (see
paragraph1.4below). In addition, the use of FAs by countries outside these
regions is stillverylow— confined to a handful of countries elsewhere. Hence
there is tremendous potential for scaling-up the use of FAs in developing
countries in particular.

1.1.3. Although FAshave been the subject of acad emic commentary (some of
which are listed in Annexure-7), there is a lack of practical guidance on using
FAs. This is a particular challenge for the developing countries.

1.1.4. With above background, this Guidebook aimsto fill the void by providing a
step-by-step process for settingup FAsand managing them, aimed particularly at
procurement policymakers as well as practitionersin developing countries. This
Guidebookis not meant for FAs under IPF Projects financed by the World Bank,
where FAsare governed by Procurement Regulations, Standard Procurement
Documentsand other Guidance issued by the World Bank.
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1.2 What are FAs

There are multiple definitions of FAs, reflecting a wide variety of contractualand
procurement mechanisms. The essenceis that the FA is concluded and operated
under a procedure that has the following steps:

« Aninvitationto potential suppliers to present offers againsta description
of the procuring entity’s needs;

» The selectionofone ormore supplierstobe parties tothe FA;

« The procuringentity (or central purchasingbody,ifapplicable)and the
selected supplier(s)entering into the FA; and

« The procuringentity placingorderswith selected supplier(s), as itsneeds
arise, with or withoutsecond stage competition.

The first three steps are the “first stage” of the FA procedure. Thelastoneis the
“second stage” ofthe FAprocedure. The steps atthefirst stage follow those in a
traditional procurement procedure, save thatthe concusion offirst stageis not
the conclusion of the procurement procedure, and the second stage, during which
a series of final procurement contracts are awarded, will extend generally for a
longerperiod (manytimesin years).

Commonly-used definitions of FAs include the following:

UnderArtide 33(1), of Directive 2014/24/EU (the European Procurement
Directive), “A framework agreement means an agreementbetween one or more
contractingauthoritiesand one or more economic operators, the purpose of
which is to establishthe terms governing contractsto be awarded duringa given
period,in particular withregard to price and, where appropriate, the quantity
envisaged.”2

The UNCITRALModel Laws, which has worldwide application butis most
commonlyusedin developing countriesand countries in transition, hasa similar
definition: “a framework agreement procedureis......“conducted in two stages: a
first stageto select supplier (or suppliers)... tobe a party (or parties)toa
framework agreement with a procuringentity,and a second stage to award a
procurement contract underthe framework agreementto a supplier... partyto
the framework agreement.” The purpose of the FA itselfis to establish “the terms
upon which purchaseswillbe made (or[to establish] the main terms and a

2The OECD has a similarapproach: see https://www.oecd.org/gov/ethics/manual-
framework-agreements.pdf

3 UNCITRAL Model Law on Public Procurement (2011), Official Records of the General
Assembly, Sixty-sixth Session, Supplement No. 17 (UN document A/66/17),
https://uncitral.un.org/en/texts/procurement. The definitionsare in Article 2(e).
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mechanismtobeusedto establishthe remainingtermsorrefine theinitially
established terms).”

The United States’ Federal Acquisition Regulation4 hasa related definition, for its
equivalent of FAs: “Delivery-order contract’ means a contract for supplies that
does not procure or specify a firm quantity of supplies (other thana minimum or
maximum quantity) and that provides for the issuance of ordersforthe delivery
of suppliesduringthe period of the contract. ‘Task-order contract’means a
contract forservicesthat does not procure or specifya firm quantity of services
(otherthana minimum or maximum quantity) and that provides for theissuance
of orders forthe performance of tasks during the period of the contract.” Another
related termused in USA is “Indefinite Delivery, Indefinite Quantity (IDIQ)”
Contracts, which are often used for service contracts and architect-engineering
servicess.

AsperWorld BanK’s Procurement Regulations,® an FA is “...an agreement with
one ormore firms that establishes the termsand conditions that will govern any
contract awarded during the term of the Framework Agreement..”.

Many other countrieshave similar definitions, some of which are mentioned in
country case studiesincluded in this Guidebook at subsequent pages.

These definitionsare flexible: they allowfor a variety of FAs, ranging from an FA
with alarge number of suppliers for broadly-defined needs and most terms of the
eventual procurement contract remainingto be settled at the second stage,
through an FA with several suppliers with most terms fixed at the first stage, to
the conclusion of an FA with one supplier, which sets all terms for the supply of
the itemssave for the timing of deliveries. This Guidebook will mainly address
three maintypesof FAs, reasons for selecting one or another type, and the most
common toolsand procedural variables within them. Additionally, some variants
of these FAsare also described in a few country case studiesin the Guidebook.

FAs are not a contractin most jurisdictions due to absence of commitmentand
associated consideration. A Framework Contracton the otherhand needs to have
a consideration of a monetary sum (sometimes a small token amount) paid
upfront by the purchaserto the supplier. This paymentis made in orderto create
a contract on the terms and conditions offered by the supplierto the purchaser. A
framework contract thus commits purchaserto buyingat leasta certain volume
of particular goods orservices from the supplier over a specified period. This
Guidebookfocusseson FAs and not on Framework Contracts.

4 Federal Acquisition Regulation, Code of Federal Regulations (CFR) Title 48, Subpart 165
- 16.501-1, Definitions. FAR 2005-83/07-02-2015, available at
https://www.acquisition.gov/?q=browsefar.

5 hitps://www.gsa.gov/buying-selling /new-to-gsa-acquisitions/how-to-sell-to-the-
overnment/indefinite-delivery-indefinite-

6 http://pubdocs.worldbank.org/en/178331533065871195/Procurement-Regulations.pdf
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1.3 Additional Potential Advantages of FAs

In addition to the generaladvantages of FA listed under para 1.1.2 above, FAs can

offer:

Better value for moneythrough a second round of
competition: the benefits of ongoing competition canberealized for
the types of FAs thatinclude second-stage competition

Aggregationof demand across procuring entities: Aggregating
demand across multiple entities further encourages suppliersto offer
competitive pricing, where they have the possibility of bulksales. One
agency (e.g. a centralized purchasingagency) may act on behalf of several
in undertaking the primary procurement of the FA thatmayberun
through, which savesall procuring entities from individually goingto
marketforthe same goodsorservices

Rapid procurement: particularlyimportantin emergency response
situations, because the second stage ofthe procedure canbe very quick,
especially for FAs operated online or through digital platforms

Few otherreported advantages of FAs are:

Opportunity for focused effortsto develop procurement capacities,
expertise and professionalismin centralized purchasing agency

Time and biding cost savings for procurers and suppliers (eliminates
multiple repeat bidding exercises)

Easier monitoring of transactionsunder FAsrather than spreading
efforts on multipleindividualsmall value transactions

Betterintegrity of the procurement process due to better monitoring (this
isrelated tolastpoint and quite relevant for many developing countries)

Better compliance with rules/regulations due to better monitoring (this
is again very relevant for many developing countries) for example
addressingmodern slaveryin manufacturing, minority or small business
support, responsible procurement policies etc.

FA allows procuringentitiesto focuson theirraisond'etrei.e. to focuson
procurement of specialized goods or services, not common goods and
services.

Pleasealso see the case study on United States (Chapter-5)formanyother
advantages of FAs cited by users.
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One ofthe major areas of interest for procurement practitioners and researchers
alike is quantification of savings from the use of FAs due to the factors mentioned
above. Purchasing authorities cannot always guarantee’ that the cost of goodsor
services purchased through FAswill belower than in any other procurement
procedure, particularlyif the agreement has beenin place for a few years. It is for
this reason thatlist prices alone cannot be used to evidence the benefits of FAs.

As pera 2009 studydonein Finlands8, the average duration of a decentralized
tendering process was 167 hours, while for centralized purchasing (viz. FA) it
took approximately 1030 hours. Thisdurationwas converted in to costand the
cost ofa decentralized tendering comes outtobe 5,845 Euro, in comparisonto
cost 0f20,000 Euro for centralized tendering. It was further estimated that if
centralized FA is notavailable, about 270 decentralized processeswillberunin a
yearby government agencies for one product. Thus a saving of 1.5 Million Euro
can be achieved by setting up centralized FA for only one product. The researcher
furtherlooked into savings due to economy of scale. For one service category
(commercial flights), the savingwas 19% while using FA. Thissavingincreased to
37%, if FA has flexible terms. Based on Euro33 million spentby Finnish
government on flightticketsduring 2007, the yearly savings would have been at
least Euro 5.5Million peryear. Similarly for 5 mostly used office supply items,
the savingswere from 8% to 37% with average of about 25% while using FAs.
Based on total expenditure of Euro 17.8 Million on this category, the savingsto
Finnishgovernmentwould have beenat least 5.9 Million Euros. It maybe noted
that these are 2007 figuresandif extrapolated to current prices, the savings will
be significantly higher.

Box-1on nextpageillustratesthe approach used by a fewagenciesof U.K. and
Italy for calculating savings from FAs.

7 Some FAs include a “Most Favored Customer” clause (which is sometimes also called
“Most Favored Nation (MFN)” clause as itis drafted based on MFN clause of WTO). Such
clause essentiallyrequires Supplierto agreenot to offer better terms/prices to third
parties than thoseit has agreed with the Procuring Entities under the FA. This clause is
particularlyrelevant for verylarge volumessuch as all-of-government FAs. This is also
called “Fall clause”in some countries like India.
8https://aaltodoc.aalto.fi/bitstream/handle /123456789/11525/a344.pdf?sequence=1&isAl

lowed=y
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Box-1: How the Savings from FAs are Calculated in U.K.?

2Buy2 is a national procurement service for schools, churches, charities and businesses
established in 2009 in Wales. In 2020 it has been recognized as the 25th fastest growing
businessinWales by Fast Growth 50. 2Buy2is designated as National Procurement Officers for
many UK public and third sector bodies. They have established a nationwide School’s Buying
Hub, Churches Buying Hub and Education Buying Group working over 500 education
professionals inthe last year to offer procurement advice, management, and access to FAs.

Procurement agents like 2Buy2 estimate savings for potential clients based on market
experience or undertaking market research on specific categories of spend. Theytend to focus
on the percentage that individual sites can save in their marketing to eligible institutions. For
example, under a recent FA for office consumables with an aggregation of 200 UK schools,
2Buy2 were able to not onlyadvise that the entire FAresulted in grosssavings of ap proximately
£3.4 million, but that individual sites saved 41% on average.

Of course, FAs can also lead to time savings. For example, 2Buy2 let an FA for 18 schools for
photocopying which, as well as leading to savings of £160,000, has meant that the time that the
contracting authorities take to conclude contracts is greatly reduced. A fully compliant OJEU
tender not using the emergency process takes a minimum of 45 days from advertisement to
contract placementwhereas a call-down contract process takes on average 4-5 days.

The best examples of this are where technologyisleveraged bythe CPBto make the process as
smooth as possible for the contracting authorities. For example, the online catalogues which
CCS have established for the most common spend areas, which operate in the same way as
online shopping sites. Or the online buyinghubs which 2Buy2 have established for schools and
churches. CCS manage an FAnamed the ‘G-Cloud’, through which suppliers can provide these
online systems behind whichsit the frameworks.

Southern Universities Purchasing Consortium (SUPC) generally calculate savings achieved from
using their FAs in following three ways:

Costreduction — calculatedbycomparing standard marketprices againstthe baseline prices
offered in the FA and further reductions which occur through 2ndcompetition stage.

Cost avoidance — calculatedbycomparing annual priceincreases in the market through the
life of the FA. These will differ dependent on spend categories and authorities may indude a
provision for annual price negotiations with suppliers.

Efficiency cost savings — It is estimated by the UK Universities Purchasing Consortia that
the efficiency cost savings realized by bodies who utilize their agreements are approximately
£6,000 in the first year and £3,000 per year for subsequent years. Most central purchasing
bodies will levy a marketing premium to members. However, in the case of SUPC, this is
returned once theagreementisused.

Interestingly, Consip S.p.A. (Italy) calculates the savings from FAs very differentlyi.e. by
comparing prices resulting from an FA with purchasing price obtained by a public entity by
running a competitive procedure on its own. This is to know for sure that (after taking into
proper account quality differences) the price comparison delivers a measure of the effectiveness
of an FA as a demand aggregation technique.
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1.4 Potential Challenges of FAs

Some ofthe potential challenges of FA are listed below:

« Marketclosure and reduced competition, when fewsuppliers are
contracted foralong period, exacerbated where the procuringentityis a
dominant purchaserin therelevant market

+ Complex planning process, with greater complexity where there are
highernumbers of procuringentities that can purchase underthe FA
and the more dynamic is the market concerned

- Higher proportional transaction times and costs than
traditional procurementifthe FA is notusedto amortize the higher
transaction costs and time across sufficient volume of purchases. This
may ariseas a result ofinadequate planning, ortryingtousean FAina
rapidly-changing market

- FAs maybe unresponsive to change,ifnew suppliers or solutions
evolve during the termofthe FA, or prices change unexpectedly

«  Maynot be a suitable method forall types of procurement e.g. where
there are complex, unusual or novelrequirements so thatthe purchases
cannot be standardized to a reasonable degree

« Increased complexity of FA management as compared with one-off
procurement

One area of concern while using FAswith a relativelylow number of suppliers,
especially where markets are nothighly competitive and where procurement
norms and standards are developing, is increased possibility of collusion
(between Suppliers; or between centralized purchasingagenciesand Suppliers).
Hencethisaspectshould be monitored carefully.

Another “hot” area is potential use of FAs to achieve social objectives of
governments®, There are varying views on usefulness of FAs for enabling SME
participation. Some feel that procuring entities may structure their purchase sizes
(i.e. tenders could be broken down into lots where applicable, for example, lots
could be geographical or separated by service type)to allow SMEsto participate,
thoughthis mayreducethebenefits of larger contractsand economies of scale.
On the otherhand, many commentators criticize FAsforhampering SMEs
participation. See Box-2 for experiences from some countries.

9 A potential issueis “spendleakage” where some procuringentities maynot want to
participate inthe “All of Government” FA and instead prefer sourcing from their local
SMEs. Stakeholderengagement on the buyer sideis hence alsoimportant for success.

10 The ProcurementStrategy (ref: paragraph 3.2.2) should identify the “needs” including
social and environmental objectives. It should also identifythe likelyimpacts on suppliers
such as SMEs if theyare excluded from the FA.
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Box-2: Participation of SMEs in FAs

One major concern about use of FAs is that theymay cause market distortion due to the
restrictions on the number of suppliers allowed on the shortlist. When aggregating
requirements of multiple national authorities, there isthe risk that only 1 or 2 suppliers
will be ableto deliver the full scope of the requirements, or that SMEs will not have the
resources to put together bids for tenders of that scale.

CCS (UK) provide specific detailed advice for SMEs. The advice reflects the UK
Government’s commitment to ensure that access to public procurement is not limited
to larger organizations. It has tips on how to build up experience in the public sector,
how to respond to tenders as well as information on the changes the UK. This has
resulted in increased procurement spending with SMEs. The changes that have been
made include holding public sector bodies to 30 days payment terms, removing the
requirement for pre-qualification questionnaires for low value contracts and the use of
the online platform called Contracts Finder, launched in 2011. Through Contracts
Finder, suppliers of any size canregister their interest in specific categories of goods and
services to receive notifications of upcoming tenders as well as searching through all
tenders with a value of over £10,000.

Despite these measures, losing access to small local supplier is still a potential concern
for many public bodies who have a particular local focus and often leads purchasing
authorities away from the framework route. For example, whenthe Church of England
were considering aggregation of communion wine and wafers requirements across all
UK churches, theychose not tolet an FA. This was because the churches across the UK
have 100’s of small local suppliers and theyworried that not many of these would have
been able torespond to a tender for the aggregated quantities. That is where alternatives

to FAs may be more beneficial, for example the use of a dynamic purchasing system
(DPS).

Also see the example of India’s GeM in subsequent chapter, which allows use of “SME
Filter” while using FAs, to maximize the orders to SMEs. Similarly, ChileCompra
(Chapter 10) hasreported impressive increasein participation by SMEs in FA.

The 2009 Finland study* referred earlier also points outto three major reasons
for limited participation of SMEs in centralized tenders (including FAs). These
are limited legal expertise,ad ministrative resources, and e-capabilities. This has
animportant implication for procurement policymakers. If the policymakers
want adequate participationby SMEs, it is necessary to simplify the procurement
processesand documentation required. Trainingto SMEsmayalso be provided
toimprovetheircapacity. It is alsointeresting to note that exclusion of SMEs
from FA bidding processesmay affect the pricingbehavior of remaining suppliers
competingfor FAi.e. they may not offer full discount, thus compromising

potential savingsfrom FAs.

ithttps://aaltodoc.aalto.fi/bitstream/handle /123456789/11525/a344.pdf?sequence=1&isA

llowed=y
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1.5 Whento use FAs

The above commentaryindicate that deciding whether to use FAsrequires careful
analysisof procuringentity needs and markets, and of the applicable
procurement procedures and policy objectives such asusing procurement
expenditure to support SMEs. Traditional procurement methods, which allow
only fora single procurement contract with a single supplier willnot
accommodate most types of FAs, so a threshold issueis whether the applicable
legal framework hasthe necessaryflexibility.

In very general terms, FAsmaybe more suitable than traditional procurementin
the followingsituations:

- High-value overall expenditure divided into manylots
required over time: Wherethe goods orservicesare beingrepeatedly
procured and cumulative volume and value of such goods or services
purchasedis significant, the additional costsand complexities of the FA
procedure are more likely to be outweighed byitsadministrative and
value-for-money benefits

+ Goods and servicesareless complex, easyto specify and
largely homogeneous: These helpin standardization and reducing
transactionscosts

- Planningfor emergency situations: FA maybe useful to establish
security of supplyandto shortenlead times in advance of an emergency
and where there are capacity constraints and/or fragility

» Security of supply: Where no single supplieris considered to have
sufficient capacity to meetthe procuringentity’sneeds, so thereis a need
to appoint more thanone supplier, and/orto provide geographiccover
througha range of suppliersin separatelocations.

The benefits of FAs may be enhanced in the following circumstances:

«  Frequencyofpurchase: The benefits of FAs are generally multiplied
when the sameitems are purchased frequently

- Higher degree of standardization: FAs generally offer better
economies of scale where procuring entities are similarin their “quality
as purchasers”2, and their needs canbe standardized, orwhere there are
limited variations in demand. Demand heterogeneity arises notonlyin

12 Tn FAs with multiple procuring agenciesas purchasers, experienceindicates thatwhere
some procuring entitiesare more difficult customers than others, because theychange
terms or paylate, the average price for all offers under the FAwill rise, even to the “better’
procuring entities.

]
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the itemssupplied butin delivery terms, notably times and frequency of
orders, and where multiple procuring entities can use the FA

+ Competitive supply market: the more competitive the marketis, the
more successful the FA should be (conversely, in economically
concentrated markets, the greater the challenges to ensuring effective
competition)

«  Wherethe FA duration doesnot lastlongerthanthe marketremains
stable.

Itisimportantto selectrighttype of FA as a wrong FA model mayresultin
problemslikelesserflexibility for customization to meetneeds of individual
purchaser as a result of standardization:s. Moreover, advance planningwill be
requiredto set-uporrenewthe FA, generallytobe started at least 6 months in
advance of the expiry dateif continuity of supply is to be ensured.

Othermajor prerequisitesfor use of FAs are availability of trained personnel
(both on purchaser and supplier side), necessary systems/software for collection
of data andlegislations/policies/rulesto support use of FAs as a procurement
approach.

Chapter 2 explainsthe three main models of FAs, whichare used to
accommodate keyvariables in the needsof the procuring entities (where different
government buyers may have slightly different needs or, forexample, belocated
in placesfor which delivery costs would vary), and in more dynamic markets.

Chapter-3 provides step-by-step guidance for settingup and operating FAs,
which is supplemented by country case studies (Chapter-4 to 10) capturing
variety of approaches and practices from both developing and developed
countries. Annexure-5 illustrates some FA level case studiesand discusses
underlying factors for their success and failures. Those interested in further
detailsmayreferto additional resourceslisted in Annexure-7 in additionto
reference materials mentioned in main texts and footnotes of various Chapters.

13 Usuallythe FAterms will statethat the arrangement is non-exclusive, and thereareno
guaranteed volumes so if thereare needs that cannot be met bythe FAthen the buyer can
go tosuppliers outside of FA
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Chapter 2. Types of Framework Agreements

2.1 Background

Reflectingthebenefits outlined in the previous Chapter, the use of FAs in public
procurement has increased markedlyin recent years. This Chapter willlook at
the evolvement and types of FA. The sources forthe discussionin this Chapter
includethe European Union Procurement Directive (Directive 2014/24/EU of
the European Parliament and ofthe Council of 26 February 2014 on public
procurement and repealing Directive 2004/18 /EC (Text with EEA relevance))
and the UNCITRAL Model Law on Public Procurement (United Nations, 2011).
The approach in these texts, which are used as templates for national public
procurement systems, is largely consistentand can be used forlawsin developed,
developingand transition countries (thelatter twocomprising those for which
the UNCITRAL model was in particular conceived). Both texts contain provisions
on FAs, whichareamongthe more detailed international examples available for
use at thenational level. The approach of the United States federal procurement
system, whichis long-standing and multi-faceted, reflectsthe overall
procurement systemin that country, and its experienceis less easily adapted for
current purposes. Thereferencessetoutat Chapter 5 providelinks to
commentary on that system.

The textofthe Directive 2014/24/EUis found at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A320141.0024. The text of the UNCITRAL Model
Law, and an accompanying Guide to Enactment that explainsthe policies
expressedin the Model Law and how to use the options it contains, are found at
https://uncitral.un.org/en/texts/procurement. For ease of reference,the EU
Directive provisions and the Chapter of the UNCITRALModel Law on framework
agreements procedures are reproduced in the Annexures to this Guidebook.

Chapter 2. Types of Framework Agreements 14


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024
https://uncitral.un.org/en/texts/procurement

2.2 Evolvementof FAs

Early users of FAs in varying formswere found in France, the United Kingd om,
the Nordic Countries and in the United States. Reflecting their relative
procedural ease of operation once established, FAs, are increasingly popular. A
recent studyin the United States concluded thattheyhad “becomethe
procurement instrument of choice in a wide variety of situations”; another
estimated that federal procurement spendingunder FAsfor 2011-2015in that
country was one third of the total procurement expenditure. »

Accordingtothe EU, “Between 2006 and 2009 the number of framework
contractshasincreased by almosta factor of four. In 2009 over 25 000
framework contractsamounted to about one seventh of the value of all the
contractspublishedin the OJEU. In the sameyear 6.8% of all contracts were
awarded by contractingauthorities purchasing on behalf of other authorities.
Over40% ofthe value of contracts published by central or joint purchasing
bodieswasthrough FA contracts”.6 Despite this and otherindications of wide
and increasinguse of FAs in the European Union, more recentdata on the extent
of use of FAsin the European Union are not readily available, though some
individual centralized purchasing systemsin certain member states do provide
some statistics.7 Therise of e-procurement systems and procurement platforms
appears, too,to beproviding a further impetus to the use of the technique.

While some countries used FAs without express legal authorization, many
countries nowprovide for theirusein the primary procurementlaw, and thisis a
recommended course of action: certain features of FAs procedures are not
compatible with provisions found in many traditional procurement laws.

14 For a more detailed history, see Albano, G. & Nicholas, C. (2016). The Law and
Economics of Framework Agreements: Designing Flexible Solutions for Public
Procurement. Cambridge: Cambridge University Press.
https://doi.org/10.1017/CB0O9781139939584, Chapter 5.

15

https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=2619&context=faculty publ
ications - Nash and Cibinic Report.

16 EU public procurementlegislation: delivering results Summary of evaluation report,
European Commission Internal Market and Services, Working Document, undated,
available at:
https://ec.europa.eu/docsroom/documents/15552/attachments/1/translations/en/renditi
ons/pdf

17 Albano & Nicholas, ibid.

18 See, for example, https://prozorro.gov.ua/en; https://www.chilecompra.cl/;
https://opentender.eu/pt/; https://www.gsa.gov/buying-selling /new-to-gsa-
acquisitions/how-to-sell-to-the-government;

https://www.pps.go.kr/eng/jsp /koneps/overview.eng; https://www.tuneps.tn/index.do;
and the countrycases surveyed by the OECD at
https://www.oecd.org/governance/procurement/toolbox/principlestools/e-

procurement/.
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Box-3: Use of FAs in European Union (EU)

All countries subjectto the EU Procurement Directives have the same requirement to have transcribed them into
national laws so the mandatory requirements for over-threshold procurement by public bodies will be similar
across the EU. Procurement under the EU thresholds can differ at countrylevel as these will be based on national
case law and public sector objectives.

But parity of the regulations across the EU isnotan indicator that the procurementis carried out in the same way.
In fact, a 2016 studylooking at the administrative capacity in the field of public procurement in the EU, conducted
by Price Waterhouse Cooper on behalf of the European Commission®9, found that whilstthe use of FAs is high in
the UK?29, thisis not the case for all other EU member states. The chartbelowshows thatof the 27 member states
included in the study, there are only 6 countries in which FAs accounted for over a quarter of the public
procurement.

Use of Framework Agreements in EU Member States in 2014
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That is very roughly calculated to account for 7% of all over-threshold tenders in 2014. The 2019 data from the
TED shows that 5 years later there are 13 EU member states using the FA method for at least a quarter of their
public procurement. However, the overall percentage appears tohave dropped from roughly 7% to just over 4.5%.

Use of Framework Agreements in EU Member Statesin 2019
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It is difficult to determine concrete reasons for increases or decreases in the use of FAs in individual countries,
particularly with various levels of public procurement spend data available. However, FA continues to be a major
procurement approach in many EU countries.

19 https://op.europa.eu/s/oAKT
20 UK is no more part of EU
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2.3 Models of FAs

This Sectionaddressesthe three main models of FAs, which are presented below
in the orderofrelative complexity to design and setup (also seethe diagram
below=1).

Award of procurements
contracts Also known as

Framework
4’/— Contracts
1

No
Competition

Openness Number of suppliers

Single-

supplier

Closed

No
Competition
Multi-
supplier
Framework
Agreements

Competition

Open —» Multi- —_—
supplier

Competition

2.3.1 Model 1 - a closed FA, with one or more suppliers, without
second-stage competition

A“closed” agreement meansthe FA is concluded with a fixed number of suppliers
at the first stage (one or multiple suppliers), and no additional supplier(s) can
join the agreement afterwards until it is renewed at theend of the FA duration.
The termsand conditions for the procurement and the suppliers’offers are also
fixed, sothat (for example) unit prices are setz2whenthe FA is concduded. Under
a Model 1 FA, the procuring entity simply places a purchase or delivery order for
the required quantity and stipulates the delivery requirements. A Model 1 FA can
be used foreithera specific good or service, or groupsofrelated goodsand
services, including electroniccatalogues (“e-catalogues”).2s

A traditional procurement contract can provide for the supply of the relevant
goods and services in lots, so a threshold question is what difference thereis
betweensuch a procurement contractand a Model 1 FA. Under normal

2t Albano, G.& Nicholas, C. (2016). The Law and Economics of Framework Agreements:
Designing Flexible Solutions for Public Procurement. Cambridge: Cambridge University
Press. https://doi.org/10.1017/CBO9781139939584

22 Though in volatile market, itis possibleto include periodic review of pricing,
particularlyin case of commodities where prices are subject to unpredictable changese.g.
timber, coffee, paper, fuel etc.

23 E-catalogues operated as Model 1 FAs cannot be updated. Updates can be provided
through second-stage competition or a variant form of FA.
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procurement rules, the solicitation documents must setthe total quantity of
goods and services, and a time of delivery or delivery schedule. It is normally
concluded with a single supplier2+ butit is possible to split the contract into
productlotsand usean “awardlimit” clause, thatis, a solution to avoid the
winner-take-all outcome. Thus, even in a standard procurement procedure the
multi-award outcomeis possible butit will not work if volume and timingare left
open. AModel1 FA, on the otherhand, mayhave several supplier-parties,and
allows the volume and timing of orders (and delivery locations where necessary)
tobeleft openat thefirststage —they are set when the ordersare placed. The
terms of solicitation, and FA, might (but need not) seta total quantity ofthe
procurement, thoughit willgenerally include estimates2. Thisis a very crucial
aspectof FAs. An estimate of total value/volumes provides a very meaningful
signal to the supply market to enable them to offer volume based discountsand
alsoreduces therisk of manipulation ex-postby the procuring entity (one of the
awardee mightbetempted to bribe the procuringentityto raise volume after the
FA hasbeenconcluded).

Placing ordersunderthe FA, normallyviaa purchase order, is sometimes called a
“call-off”. The process is simple,and canbe very swift, generating the procedural
efficienciesdescribedin Chapter 1. The call-off method mustbe defined in FA
solicitationdocument at the first stage approach to market.

The most commonbusiness case fora Model 1 FA with a single supplieris that it
leads to a relatively high-value contract and can generate economies of scale,
since the suppliers at the first stage should compete aggressively to winthe entire
contract.

Where a Model 1 FA is concluded with more than one supplier, the first stage of
the procedure selects suppliers offering the lowest price(s) or most advantageous
offer(s) at thefirst stage,and they are admitted to the FA as parties. (Thereis
considerable flexibility in selecting the number of suppliers to be admitted.) At
the second stage, then,the procuringentityissuesthe purchase ordertothe
supplier with the “best” offer for the goods or servicesrequired as pertheterms
of the FA.

24 In some systems includingin the United Kingdom, procurement contracts are awarded
as “term contracts”, meaning that theyare awarded to a single supplier for a defined term,
to cover “discrete items of work or services... initiated by orders placed underthe contract
in question” (see Procurement Lawyers Association, “The use of framework agreements in
public procurement”, March 2012, available at
www.procurementlawyers.org/pdf/PLA%20paper%200on%20Fra-
meworks%20PDF%20Mar%2012.pdf). This description of quantityhas been considered
sufficient for a traditional procurementcontract. Each orderdetermines the nature,
quantityand terms of delivery goods or services to be provided.

25 Demand estimation is usuallybased on aggregation of past procurement data (with
certain factors to take care of growth in demand etc.) by the agencies which will potentially
be using the FA.
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A multi-supplier Model 1 FA allows for security of supply if, forexample, the
supplier with the “best” offeris unable to fulfilan order (in which orders canbe
placedto supplier with next “best” offer). It hasflexibilityin that where the FA
covers a broad delivery area and suppliersare in different partsofthatarea, the
procuringentity can place an order with the supplier whose delivery costsare
lowest forthe relevant deliverylocation. There are potentially several ways of
doing this. Some other examples are placing purchase orders on rotational basis
and equal splitof demand among suppliers.

As there is no further competition amongthe suppliers thatare parties to the FA
when the deliveries arerequired, a Model 1 FA is suitable for purchases for which
the procuringentity cansetall these terms in advance, and needsflexibility only
asregardsquantities and delivery terms. Standardization may be difficultor
inappropriatein some cases, especiallyin the context of centralized purchasing,
and the planning and design of FAs will need to assess howmuch standardization
is appropriate (see, further, FAQavailable at Annexure-3).

Considerations for choosing between single and multi-supplier FAs are discussed
in FAQ available at Annexure-3.

Since the supplier(s) cannot update their offers or e-catalogues (and especially
prices) during the term of the FA, Model 1 agreementsare suitable for markets
that are stable, for example, specifications and price are likely to remain relatively
consistent forthe duration of the agreement. Another important determinant for
using Model 1 FA is the predictability or stability of final users’
needs/requirements eliminating the need to reopen competitionat the second
stageofthe FA.

Clearly,however, an important consideration will be the appropriate length of
time to fix the contracttermsand so thelength of the FA so that itstermsremain
inline withthe openmarket. Thisissueis considered in FAQ available at
Annexure-3.

Examples of types of procurement for which Model 1 FAshave worked
successfullyare:

e Telephoneservices

e Petrol, electricityand gassupplies (pricesforunits can be fixed, or can be
linked tolisted indices, so theywould be “fixed” in that sense)

e Office supplies(e.g. paper)
e Pharmaceutical supplies

e Cleaning and unit-priced services (e.g. regular maintenance, pavement
repair)
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As the moststraightforward type of FA in practice,a Model 1 FA is recommended
as a startingpoint forintroducing FAs, usinga pilot for a marketsectorin which
goods and services are procured on the basis of lowest price (e.g. officeand
pharmaceutical supplies). The pilot can also usefully operate using e-catalogues.

2.3.2 Model 2 — a closed FA, with multiple suppliers and second-stage
competition

AModel 2FA, as thereference to second-stage competitionin itstitleimplies, is
one in whichnot alltermsand pricesforthe final procurement are set atthe first
stage. It must therefore have multiple suppliers, thoughin otherregardsit has
the same characteristicsas a Model 1 FA insofar as it remains closed to additional
suppliers and canbe forsingleitems orrelated goods and services. The difference
liesin the second round of competitionto allowthe “best” offerto be identified
when the procuring entity seeks delivery of the goods or services concerned.

Model 2 FAs are therefore designed to address aninflexibilityin Model 1 FAs—
that theydo notallowfor changing market conditions, or variationsin the
procuringentity’s requirements. To take the example of common pharmaceutical
supplies,under a Model 1 agreement, the procuring entity will order from the
best supplier forthe relevant item, and the supplier will have set itsprice based
on estimated overall volume and frequency of demand. Undera Model 2
agreement, the second-stage competition allows the suppliersto reduce their
prices or otherwise improve their stage one offersnow that the precise terms of
deliveryareset. In addition, the second-stage competition can bundle different
itemsorallow competitionon quality aspects (such as faster delivery time,
quality of item), so that the supplier with the best combined offer for the
bundle/quality requirement is selected, even though that supplier’s price for
some items may not be thelowest. Model 2 FAs therefore allow for ongoing
competition and aggregation of demand through bundling. They generally
providethatsecond-stage offersmustbebetter than first-stage offers, which
provides a safeguard and canbe useful in certainsectors, suchas the IT sector,
where prices generallyreduce over time.

A fewwords of caution arerequired: in order to generate the administrativeand
procedural efficienciesthat FAsareintended to offerin the context of two rounds
of competition, the number of suppliers that are admitted to the FA andthe
extentoftermsthatare competed at the second stage are limited (otherwise the
process overallwould be as cumbersome as a traditional procurement, and
perhapsmoreso). The second-stage competition is therefore often called a “mini-
competition” ora “mini-tender phase”, reflecting that this competitionis a
refinement of first stage offers, ratherthana competitionab initio. In addition, as
the second-stage competition is conducted withlimited numbers of suppliers, the
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risks of reduced pressure to compete, bid-riggingand collusion2¢ need tobe
addressed (please also see Q&Aat Annexure-3). For thisreason, thelengthofa
Model 2 FA should alsobelimited,in orderto allowboth for periodic full
competition and for the procuring entity to benefit from market developments.

Examplesoftypes of procurement for which Model 2 FAs have worked
successfullyare:

e Internetconnectivity
e Standard IT equipment
e Standard medicalequipment (e.g.,x-ray and ultrasound machines)

e Essential products/services/construction for emergency situations (e.g.
food, water, medical supplies, shelterkits)

e Travelservices
e Smallworks

e Repeatedlump-sum consulting assignments

As Model 2 FAs involve additional procedures and assessments, it is

recommended that theybe introduced after Model 1 FAs and the use of pilot
schemes.

2.3.3 Model 3 — an open FA, with multiple suppliers and second-stage
competition

AModel 3FAisan “open” FA. Theepithet “open” means new suppliers canjoin
the FA throughoutitsduration. Model 3 FAs are called “dynamicpurchasing
systems”in the EUProcurement Directive. Under both the UNCITRAL Model
Law and the EUProcurement Directives, the agreement must be operated online.
In otherrespects, the agreement has the salient featuresof a Model 2 FA: there
are tworounds of the procedure, and the terms of the eventual purchase order,
includingprice, are setthrough competitionat the second stage.

Model 3 FAs are therefore designed to address the main concern in Model 2
agreements — the restriction of competition to a limited sector of the relevant
marketduringthe durationofthe FA, because newsuppliers canjoin atanytime
and the marketis consequently “refreshed”. Model 3 FAs are therefore suitable

26 Common forms of bid rigginginclude Coverbidding, Bid suppression, Bid rotationand
Market allocation. To minimize the chances of collusion at second stage, effective
competition is a must at the first stage. See OECD Guidelines for Fighting Bid Rigging in
Public Procurement for more details, available at
http://acts.oecd.org/Instruments/ShowlInstrumentView.aspx?InstrumentID=284&Instr
umentPID=299&lLang=en&Book =False
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for dynamicand competitive markets, suchas IT supplies, where there is a ready
marketso thatsuppliers offer broadly the same quality and technical
characteristics, where there are regular new entrantsto the markets, pricesmay
fall, and where the characteristics of the goods or services are continually
evolving. In commonwith Model 2 agreements, there are two roundsin the
process,but the procedure to award a Model 3 FA has some significant
differences in practice.

In accordance with normal procurement procedures, qualification/technical
requirementswillbe pass-fail in character and operate to set minimum
standards. Whereasthe first stage of a Model 2 FA involves both an assessment of
those requirements and a competitionto selecta defined number of the “best”
suppliers tobe admitted to the FA, the Model 3 FA operates quite differently
becauseit is “open”tonewjoinersat any time. In this context, seeking to
compareoffersand selectthe “best” suppliers is impractical. Any suppliers not
selected because they are not among the “best” could make (minor) adjustments
totheiroffers and resubmit their applications, effectively requiringthe procuring
entitytore-evaluate the entire supplier base eachtime such a re-applicationto
join was received. Consequently, the first stage of a Model 3 FA procedure
assessessupplier qualifications and that their offers are responsive, but (absent
rare exceptions) doesnot involve a competitive comparison or evaluation of
offers. Theymay incudeindicative prices, but not binding prices.

As aresult, all qualified suppliers with responsive offersmustbe admitted to a
Model 3 FA, andso in highly competitive markets, it may have tensof, oreven
more, parties. Thelogistical challenges thatlarge numbers of participating
suppliers canraise are amongthe reasonsforrequiringa Model 3 FAtobe
operated online. In addition, designing an appropriate and related bundle of
goods and services forthe FA, and settingsufficiently rigorous minimum
qualification /technical requirements atthefirst stage canidentify realistic
suppliers and effectively exclude marginal suppliers that would be highly unlikely
evertowin a contract. (Fora discussion of SMEs and start-ups in this context,
see Box-2 earlier.)

All competitionamongsuppliers, in the sense of determiningthe “best” offer,
thereforetakes place at the second stage of a Model 3 FA, meaningthatensuring
effective competition, transparency and integrity duringthat stageis a key
consideration for Model 3 FAs.

Akey questionforthe second stage from the efficiency perspective willbe
whetherall suppliersto the FA are invited to participatein the competition, or
only some suppliers are invited. The more complex the competitionwill be,and
the more supplierstake part, the longer and more time-consumingthe evaluation
process will be. Limiting the use of complex and non-quantifiable quality
requirements, so thatthe second-stage competition focuses on price and very
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simple quantifiable quality criteria (such asdelivery times or warranty periods),
can helpreducetheburdenevenifthere are many participants. (Some relatively
sophisticated IT tools canalso assist, as discussed in Paragraph 3.5 in next
Chapter). Procedures for FAs generallyinclude criteria to identify whether all or
some ofthe parties to the FA are invited to participate in the second stage, which
balance the efficiencyissue with ensuring non-discrimination, competition and
transparency.

The above explanation highlights that Model 3 FAs work successfully for goods
and servicesin competitive, dynamic markets, where thebest suppliercanbe
determined by competition focusingon price whenthe procuringentity’sneed
arises. Examples of types of procurement where they are useful overlap with
Model 2 examples, and, include:

e Specialized IT equipment
e Medical equipment
e Constructionservices

As Model 3 FAs require additional capacityto operateatthe second stagethan
Model 2 FAs, it is recommended that theybeintroduced after Model 1 and after

or as an alternative to Model 2 FAs, using pilot schemes, and where electronic
connectivityand capacityis well-established.

Table-1: Summary of the Three Most Common Models of FA

Number of

Model Openness First Stage Suppliers Second Stage

Model 1 Closed Responsiveness + Single supplier Award to best
competition to OR supplier, as
identifybest . . determined at
supplier(s) Multi-supplier first stage

Model 2 Closed Responsiveness + Multi-supplier Competition
competition to
identifybest
suppliers

Model 3(also  Open Responsiveness Multi-supplier Competition

known as only

Dynamic

Purchasing

System)

As the three Models of FA caterto different circumstances, the decision to engage
in procurementusing an FA can be a relatively complex one, requiring decisions
on the appropriate procurement method forthe award of the FA andthe
appropriate type of FA. For this reason, countries introducing FAs should take a
phased approachto the use of FA procedures while experience in the technique is
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gained. Forexample, they can startwith a Model 1 FA, and usea pilottotestthe
procedure forthe procurement of commonlyused, off-the-shelf goods or
straightforward, recurring servicesthat are normally purchased on the basis of
the lowest price. Thereafter, they can introduce, in a staged fashion, second-stage
competition and goodsor servicesrequiring more complex assessments to
identifythe winner, usingthe mostadvantageoustender as an award
methodology. While technological tools can alleviate the procedural burden, the
more quality criteriathatare involved —especially at the second stage —the
longerthatstage of the process will take, animportant criterion for consideration
as FAs are primarily designed to allowfor rapid procurement of relatively Simple
goods and services?.

Table-2: Advantages and Disadvantages of Three Most Common Models of FA

Type of FA Main Advantages Main Disadvantages
Model 1 Relativelysimpler to set-up and Inflexible-do not allow for
operate changing market conditions, or
Suitable for low capacity variations inthe procuring
centralized purchasing agencies ~ €ntity srequirements
and manual procurement Restriction of competition during
the validity of the FA
Model 2 Useful for changingmarket Higher risk of bid-rigging and
conditions (e.g. price) collusion during second stage
bidding
Restriction of competition during
the validity of the FA

Relatively complex to operate in
comparison to Model-1 FA

Model 3 Useful for changing market Complex to set-up and operate,
conditions (e.g. price) normallyrequiring use of e-
system.
Allows for new players to enter Requiresrelativelyhigh capacity
into FA during validity of FA of centralized purchasing
agencies.

27 Apart from characteristics of supply market, purchasing body’s internal policies are at
least equallyimportant in deciding design of FA. For instance, virtually all FA’s awarded
by Crown Commercial Servicein the UK involve a second round of competition, whereas
Consip in Italymakes very seldom use of this kind of FAs in spite of the two centralized
agencies dealingwith a fairly similar set of products/services. The main reason is that
Italian publicbodiestend to dislike the second round of competition as this involves an
additional administrative cost. Theybasically trade-off the advantage of getting a more
tailored contract against the disadvantage of designing a further round of (mini-)
competition. Even whenthe contractis deemedtobe “standardized” — say, fuel — different
approaches are conceivable. For instance Consip in Italy would split the contract into
geographical lots and award each lot to one supplier (single-award framework agreement),
whereas ColombiaCompra Eficiente (CCE) in Colombia uses a multi-award framework
agreement involving a second round of competition. Why? Because CCE think thatitis
efficientto have final users paydifferent prices depending on the actual purchased
quantities. Consip has so far adopted an approach guaranteeingthat all final users get the
same price no matter how heterogenousisindividual consumption.
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The second-stage competition can take the form of a traditional submission28
(tender, bid, offer) or of an electronic reverse auction (e-RA). Ane-RAis a tool to
set the eventual winning offer, through roundsof online biddingduringa
scheduled time period. The bidding roundsinvolve successive reductions in
overall price (or, less commonly, combined price and quality criteria), and the
bids are automatically evaluated using IT systems. e-RAs take different forms in
practice,butin general terms they are suitable for dynamic and competitive
markets, and for straightforward goods and services that are normally procured
on the basis of lowest-priced responsive bid, or where any quality criteriaare
limitedin number and scope, easily quantifiable and operate as near-price
criteria. Thus, e-RAs are designed for the same areas of the procurement market
as FAs with second-stage competition. They offer swift and transparent mini
competitions, with the automated evaluation offering a solution to concerns
about thetime and costrequired to evaluatelarge numbersofbidsin Model 3
(open) FAs.The Recitalsto the EU Procurement Directive include policy and
implementation commentary on the use of FAs,20 UNCITRALModel Law and
Guideto Enactmentinclude detailed provisionsand guidance on their use,3° and
the including safeguardsto avoid collusive behavior (which canbea concernin
Model 2 FAs, as wehave seen).

As FAs offerrelatively swift second stages, procurement contracts can be awarded
much more quicklythanin many traditional procurement procedures. Once
established, they can avoid or reduce the need for urgent procedures (whichhave
traditionally generated higher pricesand/orlower quality outcomes than non-
urgentprocedures). As set outabove, FAsare available under the Model Law
where theneed forthe goodsand servicesconcerned “may arise on an urgent
basis”.In termsof Models of FAs, the broad categories of goods and services that
an emergency or natural disaster may require canbe predicted, and some specific
items, but precise needs will reflect the situation as it arises. Where several
requirementsare bundled together under one FA, the effect will be to provide
flexibility for the procuringentity to finalize or refine its statement of needs when
the needs themselves arise, but some items may benefit from second-stage
competition and others maynot. Consequently, effective planning for FAs for
emergency situationsmayinvolve a mixture of Models of FA. Relevant
considerationsaresetout in FAQ available at Annexure-3.

28 However these should be simplerand quicker thantraditional/Non-FA purchases,
otherwise benefits of FAwill be compromised, and hence to the extent possible, use of e-
RA or RFQ (request for quotation) is recommended.

29 See Recitals 59-66.

30 See the text of Chapter VII of the Model Law and accompanying Guide to Enactment
text.
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2.3.4 E-catalogues

Asnotedin thediscussion of Model 1 FAs, e-catalogues under those agreements
cannot beupdated. From a legal perspective, thisis an implication of the
requirement that the winningsupplieris determined by selectingan offer
submitted in response to a solicitation (whether at the first or second stage), and
that suppliers are not permitted to revise their tendersoroffers once the
submission deadline haspassed.

The reason for not permittingthe spontaneousrevisions of offers afterthe
deadline for submission, assome forms of e-cataloguesinvolve, is the possibility
of abuse: the procuring entity could provide information to a favored supplierto
ensurethatthefavored supplier gives the best offer at the relevanttime. (The
rules on contemporaneous tender deadlines and opening, and transparent
competition before anofferis selected, mitigate this riskin “traditional” public
procurement, but they would not cover spontaneous offer revisions.) Another risk
is that some systemswould not necessarily record successive e-catalogues
comprehensively so as to keep a complete record of all suppliers’ offersat all
times, and the procuring entity could simply award the contractto a favored
supplierbecause therelative status ofits offer would be difficult to ascertain
after-the-fact.s

Clearly a static procedure is unsuitable for dynamic markets, and FAswith
second-stage competition allow refinementsto reflect market changesduringthe
period of operation ofthe FA. E-catalogues are perfectly compatible with Model 2
and 3 FAs, in that the catalogue offers constitute the first stage tender in response
tothe solicitationdocuments, and are the starting-point for the mini-
competition. The mini-competition can operate as an updated e-catalogue
submission, or as an opportunity to better the e-catalogue offers (including
throughan e-reverse auction). The former approach allows for highly dynamic
markets, in which first stage offers maybe unrealistic evenas a starting point. In
addition, e-catalogues can allow for flexible bundling approaches that Model 2
and 3 FAs may notfacilitate.

Reflectingtheincreasein B2B and B2C online commerce overthelastdecade,
there is increasing desire for and the beginning of the use of e-catalogues without
second-stage competitionbut thatcanbe updated spontaneously in practice. In
the United States, for example, an e-marketplace colloquially termed
“Amazon.gov” is being trialed at the time of writing (see Box-4 below). It is hoped
that furthertoolsto allow themto operate in more markets will become available
in the relatively near future.

3t There are similar risks in other types of FAs:in a single-supplier Model 1 framework, an
additional risk of abuse through unmonitored revisions in the supplier’s favor during the
framework period, and inrequest-for-quotations procedures for straightforward
procurement outside an FA, which are relativelyopaque: here, a procuring entity could
easilyprovide information on the otherquotations to the favored supplier. Record
requirements and oversight provisions are designed to mitigate these risks.
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Box-4: GSA’s Commercial Marketplaces Initiative: Opening Amazon & Other
Private Marketplaces To Direct Purchases By Government Users 32

The U.S. General Services Administration (GSA) opened a new chapter in public procurement
by awarding three contracts—to Amazon Business, Overstock.com, and Fisher Scientific—that
will allow federal users to buy directly from online electronic marketplaces, with sales
anticipated to total $6 billion annually. This proof-of-concept effort, dubbed the “commercial
platforms” initiative by GSA, marks a radical departure from traditional procurement practices
because it will allow individual Government users (not necessarily procurement officials) to
make “micro-purchases” (generally up to $10,000) using Government purchase cards. By
removing the federal procurement system as an intermediaryin the purchasing process, and in
essence outsourcing the selection of available sources to private providers of electronic
platforms, GSA’s initiative has both reshaped procurement and potentially redrawn a
marketplace.

For more details, please see https://publicprocurementinternational.com/2020/06/26/gsa-

awards-contracts-to-open-amazon-and-other-commercial-platforms-to-billions-of-dollars-in-

federal-micro-purchases/.

2.4 Mandatory and Non-Mandatory FAs

This featureis likely to deeply affect the competitive dynamics at the award stage,
and consequently the outcome in termsof achieved value for money. The
mandatory use of FAs requires that a pre-determined set of procuring entities
will be obliged to purchase through the standing FA up the estimated value of the
FA itself. Mandatory FAs are instrumental to reduce the amount of uncertainty
that potential competing firmsbearatthefirst stage ofthe procedure.

If use of FA is not mandatory, there is a possibility that “attractive” buyers (e.g.
those havelarge requirements, or those payto suppliers in timely manner) will
not use FA, and the supplier willbeleft with “unattractive” buyers. In such
situation, firms will rationally protect themselves against possiblybad outcomes
at the first stage of an FA by either not participating or not offering best terms,
thus making new FA more undesirable for buyers. This Catch-22 phenomenon
can be kept under controlbyhaving some form of commitment/obligation on the
demandside.

Even in the caseswhere use of FA is mandatory, some exceptions are allowed.
When regulations make room for such exception, procuringentitiesmight be
tempted, forinstance, to manipulate their needsso as to escape the obligation.
This phenomenonis sometimesknown as “maverick buying”.

32https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=2783&context=faculty pu
blications
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Many examples of mandatory use of FAs exist especiallyin Europe. In Austria
and Finland, the FAsawarded by the national centralized procurement bodies
(BBGand Hansel, respectively) are mandatory for all central government bodies.
In Italy, the Ministry of Economy and Finance oblige both central andlocal
government bodies to purchase through Consip’s FAsin g product /service
categories. Many other countries included as case studies in this Guidebook
mandate use of FA (e.g. Indian GeM and ChileCompra).

More questionableis whetherit is sensible to oblige the suppliers to serve any
procuringentity entitled to purchase through the FA. When procuring entities are
heterogeneous (intermsoflocation aswell asother characteristics) suppliers
might betempted to “cherry-pick” buyersin order to maximize profit. One can
safely statethat obligation on demand side should be coupled with a similar
obligation on the supply side, whereasnon-mandatory FAswould callfora
similarfeature on the supplyside aswell.
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Chapter 3. Establishing and Operating
Framework Agreements

3.1 Background

This Chapterwilldiscussthe use of FAs in government-funded procurement, and
sets outthe mainissues for consideration for governmentsintroducing their use
in their public procurement systems. It should be noted thatthe Chapteris byno
means exhaustive,and the references provided in Annexures (and country case
studies) will provide additional guidance. Governments providing enabling rules
for FAs for the first time will benefit from advice from those with experience in
the technique — FAs have much potential but need careful planningboth atthe
enabling and atthe use levels. The discussion is presented in a narrative format.

The starting-pointis that FAsare best used for repeat purchases, so that the time
and costsinvolvedin settingup an FA will be spread over a sufficient number of
procurementsso that the overall effect from the transactional cost perspective is
positivess.

Asnotedin Chapter 1, detailed planning for FAs (which are by their nature
relativelylarge andlong-lasting arrangements) is needed, irrespective of the
model of FA chosen.

The fact that purchases are repeated tendsto indicate that the subject-matter
comprises either commercial-off-the-shelfitems, oritems for which thereis or
will be a market of sufficient scale that deliveries can take place at shortnotice.
The maindiscussionin this Chapter assumes thatthe goodsand services are of
this type. Using FAsfor otherreasons — principally emergency preparedness —
will be discussed as a variant ofthe main discussion.

3.2 Preparationbefore Launching FA Procurement
Process

3.2.1 Analyzing Procurement Law or Regulations of the Country

The first procedural requirement is to assess whether procurement of the goods
or services concerned maybe conducted through an FA (please also see
Annexure-4 forlegal and regulatory fitness check for FAs). WTO GPA member
countries may also see Annexure-6 for discussions on impact of GPA on FA.

33 There is a heavyadministrative costin establishing FAs initially. The approach of using
centralized purchasing bodies (CPBs) who levya modest fee to the framework users can
overcome this challenge. Other option is through establishing a centrallyfunded CPB.
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Where FAsarebeingintroduced forthe first time, it is recommended that the
procuringentity should be required to record an explanation justifying the use of
an FA. Asimplewayofachievingthisaimis to set “conditionsforuse” ofthe FA
procedurein thelegal rules. For example:

“(a) the need forthe subject-matter of the procurementis expected to arise
on an indefinite orrepeated basisduringa given period oftime, or

(b) by virtue of the nature of the subject-matter of the procurement, the need
for that subject-matter may arise on an urgent basisduringa given period of
time, or

(c) acommon item, bought regularly with high transaction costsnot
commensurate with therisk, so an FA reducestransaction cost to release
time to focuson other core activities.”

Itis alsorecommended thatthe procuringentity should alsorecord an
explanation of why the relevant Model of FA was chosen. The process of
recordingthejustificationhelpsfocus mindson securing the benefits of the
technique and assessing whetherit is a better one in the circumstancesthan
others thatmay be available and is therefore a capacity-building tool. Of course,
the conditions relate to assessments of the future, and so involve subjectivity,
meaningthatgovernmentsshould provide additional rules and guidance to assist
the procurement officials involved.

Such guidance canrecommend that:

e Most forms of FAs, and particularly open FAs, are best used for
commonly-used, off-the-shelf goods or straightforward, recurring
services that are normally purchased on the basis of the lowest price or
price withlimited and easily quantifiable quality criteria

e The potential benefits as well asthe costs of the two-stage procedure be
taken into accountwhendecidingon the suitabilityof an FA

e Forclosed FAs, realisticestimatesforthe extentof need for the subject-
mattershouldbe includedin the solicitation documents, so that potential
suppliers are encouraged to submittheirbestpricesat the first stage.
Without those estimates, supplierswill price uncertainty intotheir offers,
first stage pricesmay be unrepresentative (makingbudgeting more
difficultthan it needs tobe) and the FA mayinclude a price cushion that
the second stage may not eliminate (so that the procedure does notyield
the anticipated benefits)

31 Chapter 3. Establishing and Operating Framework Agreements



Othertools thathave proved helpfulin practice include illustrative lists of
suitable marketsfor each type of FA, 34 and descriptions of when FAs are not
suitable.

Once capacity to use FAs has developed, a more flexible approach can be
considered, forexample under the EU Directive, which provides that
“Contractingauthoritiesmay conclude framework agreements” (provided certain
proceduralrulesare met), andjustifications are not required.

Itis recommended that thelaw should not allow for different Modelsof FA tobe
combinedin oneprocedure unlessthere is sufficient capacity and oversight
mechanismsin place to preventany misuse. Although such a possibility (of
combining FA models)could be helpful, for example, if the procuring entity’s
needsmay sometimesbeurgent (in which case, first stage offers can simplybe
accepted anda purchase orderissued) and sometimesnot (inwhich case second-
stage competition can be undertaken), it comeswith challenges, particularly for
the inexperienced userin appropriately applying the discretion thus conferred.
FAs with thisflexibility therefore need higherlevels of experience and capacity to
operate successfullyand more oversightto monitor outcomesand to ensure that
the flexibility is neither misused nor abused, and should be introduced only once
there has beensignificant experience in using simpler forms of FA. However,
particularly for emergency planning procurement, where experience has already
beengainedin theuse of FAs, thiscombined approach could eventually offer a
supplementarytool.

3.2.2 Finalizing Procurement Strategy 35

The purposeofthisstepis to decide whether FAs are suitable (evenifallowed by
the Law asmentioned above) foritem(s) to be procured, and ifyes, which model
istobe used. It involves identifying procuringentitiesinterested in purchasing
the item and analyzing their pastand current spend on that particularitem. The
result of thisanalysis (alongwith other variables) is used to project the likely
demand of the item for next fewyears. For obtaining optimal benefits of economy
of scale from FA, it is necessary to minimize the number of categories through
discussionswith procuring entities to arrive at common technical specifications
(standardization). Current procurement approaches fortheitemare also
identified and potential benefits sought from procurement processforthe item
are documented. This includes identifying Key performance indicators (KPIs) as
well as howthese are tobe measured.

34 Experiencein the United States indicatesthat trying tobe morerestrictive, byhaving
up-to-date listed or defined products or services for which FAs are suitable, is an
impractical approach.

35 See step-by-step guidance at https://www.procurement.govt.nz/assets/procurement-
property/documents/guide-mastering-procurement.pdf

Chapter 3. Establishing and Operating Framework Agreements 32



Analysis of Operating Contextincludes aspectslike economic, governance,
technological, sustainability etc. Mapping the skills of personnel and capabilities
(including e-procurement) of CPB and procuringentities is an important exercise
tounderstand whethertheywill be able to handle setting up and operating of
FAs. Ifany minor gapis noted, the same needs to be addressed before starting of
FA procurement process.

Figure 1. Factors influencing use of FA as Procurement Approach3¢
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Apart from CPB, procuring entities and Suppliers, there are many other
stakeholdersin a procurement process. For example, policymakers, auditors,
mediaand taxpayers (final users of public services). It is necessary to identify the
interests of each of them and prepare plan to addressthe concerns, ifany.

Next comesthe market analysis which includes mapping of potential suppliers,
their current market sharesin contractsissued by governmentin general and
procuringentityin particular, Supply Positioning (howthebuyer seesthe Supply
Market) and Supply Chain Analysis. Next stage is Market Approach and Options
Appraisal, under which various procurement options are generated and analyzed
based on short, medium andlong-term goals of the procurement; and also risks
of each of the optionsand mitigation measures. In caseit is concluded thatusing
FAisthe bestoption; type of FA, itsdurationetc. are decided. Management of FA
as well as purchase orders issued under FA are critical and these arealsotobe
assessed.

Final risk management planincludesrisk factors, level of risk, owner of risk and
mitigation measures with timeline.

36 http://ippa.org/images/PROCEEDINGS/IPPC4/04EconomicsofProcurement/Paperq-
1.pdf
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Final output of this stageis a Procurement Strategy, which guides FA
procurement process®. Procurement Strategy alsoincludes procurement plan to
define projected timeline for various procurement actions.

3.2.3 Market Engagement

The purpose of the Market Engagement is to get the feedback oflikely bidders
and suppliers before launchingthe procurement process. This canbe done either
virtually or through physical meetings. It involves presentingthe requirements
(e.g. specifications), validate cost estimatesand proposed timeline for bidding
process,improve terms and conditions of FAs based on market feedbackand
alert the potential bidders about upcoming opportunity so thattheyare prepared
and thereis healthy competition. Following diagram38 shows more details.

v

PRE-PROCUREMENT

DURING TENDER POST-TENDER

« Publish forward procurement
plan (for example, Annual

« Brief suppliers who have
submitted a response

+ Let suppliers know who has been
successful, including a contract
award notice

Procurement Plan)

Attend trade shows

« Attend Meet the Buyerevent for
any interested suppliers

Issue a Request for Information
+ Call a ‘show-and-tell' to allow

- Brief short-listed suppliers
+ Hold a question and answer

Debrief suppliers and ask
questions about how the process
worked for them

+ Contract and supplier
management

session - or send a list of all
questions and their answers to
all suppliers

+ Maintain market awareness and

suppliers to explain their
competitor offerings

proposed solutions
+ Engagement on investment
intentions or policy development
+ Meet with industry bodies
Meet with a group of key
suppliers or a range of suppliers
individually

Sound out the market

« Provide a pre-tender briefing to
suppliers who are interested in a
contract opportunity

+ Industry workshops

37 Those interested in detailed FA procurement process including preparation of strategy,
market engagement, tendering process etc., mayrefertoreal life examples available at
https://www.nationalfirechiefs.org.uk/write/MediaUploads/Procurement/Fleet%20Fram
ework %20Documents/DS183-

15 Guidance Document for Contracting Authorities v2.5 Nov 18.docxand
https://www.whatdothevknow.com/request/474322/response/1382892/attach /html/5/D
0c%202%20DS183%2015%20Framework %20Award %20Recommendation%20Report%2
ov1.0%20Revised %20Redaction.pdf.html

38 https://www.procurement.govt.nz/assets/procurement-property/documents/guide-
constructive-market-engagement.pdf
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If FA is new for the country, such engagement also ally fears (for example,
concernsaboutdistorting markets, particularly in smaller countries where the
Governmentis a mainbuyer) of the supplier community about this procurement
approach3. Market engagement should continue even after award of FA.

Country case studies (particularly, UK and Chile) included in this Guidebook
provide more details on market engagement for FAs.

3.3 Procurement Process for Setting up FAs

3.3.1 Applicable Definitions and Terms

The procurement process for setting up and operating FAsshould beread in
conjunction with relevant definitions. Defining the terms relevant for FAs and the
applicable procedures, is important to ensure thatboth stagesofthe procedure
will be governed by its safeguardsto ensure transparency, competition and
integrity.

Some sample definitions are givenin Section 1.2. As the UNCITRAL Model Law
is most commonlyused in developing countries and countriesin transition, it is
furtherdiscussed belowin details.

Aswe haveseen in the Introduction, the UNCITRAL Model Law defines FA
procedures and the types of FAs as: “Framework agreement procedure” meansa
procedure conducted in two stages: a first stage to selecta supplier (or suppliers)
or a contractor (or contractors) tobea party (or parties)toan FA with a
procuringentity, and a second stage to award a procurement contract underthe
FAtoasupplierorcontractorpartytothe FA:

(i) “Framework agreement” means anagreementbetweenthe procuring
entityandtheselected supplier (or suppliers) or contractor (or
contractors) concluded upon completion of the first stage ofthe FA
procedure;

(ii) “Closed frameworkagreement” means an FA to which no supplier or
contractorthat is notinitiallya partyto the FAmaysubsequently become
aparty;

(iii) “Open frameworkagreement” meansan FA to which a supplier (or
suppliers)ora contractor (or contractors) in addition to the initial parties
may subsequentlybecome a partyor parties;

39 A sample pre-marketengagement document can be seen at
https://consultations.nidirect.gov.uk/dof-reform-quality-and-
compliance/eo13fcig/supporting documents/PREMARKET%20ENGAGEMENT%20201
9.docx. Also see earlymarket engagement guidance at
https://www.bipsolutions.com/docstore /supplierguidances/guidance 11b 2006.pdf
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(iv) “Framework agreement procedure with second-stage competition”
meansa procedure under anopen FA or a closed FA with more thanone
supplier or contractorin which certaintermsand conditionsofthe
procurement that cannotbe established with sufficient precision when
the FA is concluded are to be established or refined through a second-
stage competition;

(v) “Framework agreement procedure without second-stage competition”
meansa procedure undera closed FAin which alltermsand conditions
of the procurement are established when the FAis concluded.”

A “procurement contract”is “a contract concluded between the procuring entity
and a supplier (or suppliers)ora contractor (or contractors) at theend of the
procurement proceedings”. The wording “at the end of the procurement
proceedings”in the definition means that FAsthemselves are not procurement
contracts, butthe awardsunderthem —whatever the Model — constitute the
relevant procurement contracts.”

An FAmay beabindingcontract in a national system but underthe above
approach,itis not a procurement contract. The procurement contractis
concluded atthe second stage of the procedure, when the procuring entity awards
a procurement contract under the FA. The effect of thisapproachis thattherules
and safeguardsin the procurement law applyto both stages of FA procedures,
and thereis clarity asregards the rules of procedure thatapplyto FAs
procedures.4°

3.3.2 Steps involved in the first and second stages of an FA
procedure

The procedures forawardingthe FA and issuing call-offs underit need to be clear
and unambiguous. Box-5describes various phasesinvolved in life of an FA.

40 Other systems, includingthat in the European Union, havealightertouch approachto
the second-stage whichmayincreasethe risks to transparency, competition, and integrity
particularly at that stage of the procedure.
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Box-5: Life Cycle of an FA41

Planning
| Phase

| Exit Tendering
| Phase | Phase
Management | Launching

| Phase \ Phase

As explained under paragraph 3.2, the purpose of the planning phase of the procurement is to evaluate the
suitability of the FA (vis-a-vis other procurement methods), assessment of the readiness of the purchasing
agency to handle FA (viz. availability of skills and systems), market research to understand availability of
suppliers and their interest in participation of FA as well as estimation of quantity of items required (induding
lot sizes). A comprehensive category review in this stage should conclude whether or not an FA is desirable.
The timeline for procurement process will be prepared in this stage and also the model of FA to be used
decided. Keyperformanceindicators (KPIs) for evaluating the effectiveness of FAs may alsobe developed at
this stage. Early supplier engagement is also very important as many will be worried when they hear the
Governmentisintroducing an FA, so their earlyengagement is keyto reduce noise and promote participation.

The purpose of the tendering phase is to conclude the competitive tendering procedure in accordance with
the country’slawor rules on public procurement. The tendering procedure start when the invitation for bids
(IFB) is published. Bid document should be clear enough with balanced risks and responsibilities between
both the parties and sufficient time should be given to potential bidders to prepare the bids. Use of e-
procurement system is desirable (though maynot always be possible in developing countries) for improving
efficiencyand transparency. At the end of tendering phase, FAs are signed with successful bidders.

Purpose of the launching phaseis to ensurethat both suppliers and customers (agencies which are going to
use FA) are aware that the FA exists and how it works. The existence of the FAneed to be reminded constantly.
Future pace of utilization of the FA depends much on the activitiesdone duringthis phase. Market engagement
continuesin thisphase.

Purpose of the management phase is to monitor the use of FA by user agencies and also how the market
functions. The data regarding the purchaseorders issued are compiled and analyzed to detect any abnormal
pattern (e.g. collusion, qualityissues, delays in supply, delays in payment etc.). Corrective actions are initiated
asrequired. Market engagement continues in this phase.

Purpose of the exitphaseis to evaluate howwellthe FAhas servedits purpose and the government’s overall
goals. KPIs (developed earlier) maybe used for evaluation purpose. Also the phase includes learning from the
FA for planningfuture FAs. The phase also involves closingdown activities related to the ending FA.

41 https://www.oecd.org/gov/ethics/manual-framework-agreements.pdf
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The recommended main steps and procedures, in addition to the requirement to
satisfythe conditionsforuse are as follows:

Award of a closed FA: the procuring entity should use opentendering or
itslocal equivalentto award the FA in both Model 1 and Model 2, unless
one of the conditions for use of another procurement method is satisfied
(which is mostunlikely in the FAs context).42 The solicitation documents
must therefore containinformation relevant for both stages of the
procedure, incduding whether there will be a single-or a multi-supplier
FA, and details oftermsand conditionsthat will be determined atthe
second stage and howthat stage will operate (competitive ornon-
competitive,and evaluation criteria for thatsecond stage). The general
rule thatthesolicitationdocuments mustsetoutall necessary
information for suppliers to decide whether to take part and what their
offers mustreflect can be relaxed onlyso far as needed to accommodate
the particular case. Thismayinclude information on quantitiesbut, in
accordance with the notionthat the better the information, the better the
offers, where the total quantity and delivery detailsregarding the
purchases envisaged underthe FA areknown atthe firststage of the
procurement, theymustbe disclosed; asmustany minimum and
maximum quantities or values for the procedure as a whole, and
minimum commitmentto supplythatthe suppliers mustgive. Estimates
shouldreplace precise quantities, timings, frequency of need, and so
forth, where the precise details are unavailable. Finally, the award of the
FA must be publishedin the same way asa traditional procurement
contract.

Requirementsfor closed FAs: the FA should record all the termsand
conditionsforthe award of contracts underthat agreement (as set outin
the solicitation documents), includinghowthose that are not established
at the first stage willbe settled. The FA should also expressly setoutits
duration, which mustbeless thana legally-required maximum (onthis
maximum and appropriate duration, see FAQavailable at Annexure-3).
Finally, the FA should contain allinformation necessaryto allowforthe
FA to operateeffectively such as accessto platformsforonline FAs.

Establishment of an open FA: it is recommended that first stage ofa
Model 3 FA be concluded through a standalone procurement method, so
thatitis governed by dedicated provisions. Althoughthe award ofthe
open FA would closely follow open tendering proceedings, there need to
be deviationsfrom the rules on solicitation documentsto reflectthelack

42 The possibilityshould beincluded for exceptional markets, which couldinclude drugs,
energysupplies and textbooks, for which the procedure could protect sources of supplyin
limited markets.
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of precision on some elements, as for closed FAs. Measures specific to
Model 3 FAs include thatthe FA must be set up and operated online;
there is no competitive evaluation of offers atthe first stage, so thatall
qualified suppliers with responsive offersare eligible to jointhe FA; the
solicitationdocuments must expressly state thatthe FA will be opento
new joiners throughoutits duration. In order to make this provision
effective, the rulesrequire offers from newjoiners to be assessed within a
maximum period setoutin thelaw.

Requirements for open FAs: these requirements should mirror those for
closed FAs,save as regards maximum duration. As the Model 3 FA
remainsopentonewjoiners, there need be no legally-imposed maximum
duration. However, reflecting the overall transparent approach for FAs,
the solicitationdocumentsand FA must set out the durationforthe
agreement itself. However, the duration should notbe excessivelylong,
to allow for new technologies and solutions, and to avoid obsolescence —
and case-by-case considerations will reflect the relevant market. To
ensurethatthe existence ofthe Model 3 FA comesto the attention of
potentialnewjoiners, the provisions should requireit to be publicized at
least once a year. Akinto the position for closed FAs and to ensure
unrestricted access, the FA itself must set outthe website or platform at
which it operates. Asregardsnotice of theaward ofthe FA,andin the
context of newjoiners, posting a listof suppliersthat are partiesto the
FA on that is continuously updated can satisfy the requirement for
publication of the notice.

Second stage of an FA procedure: to avoid complications and
overlapping procedures, a single set of provisions for the second stage of
the procedureis recommended, with the overarching rule thatthe award
of the procurement contract is made in accordance with the terms of the
FA (whethera contract in the form of a purchase orderundera Model 1
agreement ortheaward of a contract after second-stage competition
underModels 2 and 3). Provisionsshould also addressthe second-stage
competition in thelatter Models, including substantive criteriaand
procedures for the “mini-competition”. Notable elementsinclude:

o Akeysafeguard that a procurement contractcan be awarded only to
asupplierthat is a partyto the FA (underscoring the importance ofa
rapid assessment of new joiners’offers in Model 3 FAs, noted above,
and the benefits of regular mini-competitions to take advantage of
the competitive and dynamic market for which thetoolis designed).

o Mini-competitionsare announced viaa notice to all suppliersthat
are partiestothe FA. The announcement of a mini competitionin
Model 3 FAs is made contemporaneously on its website. Together
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with (non-binding) indications of forthcoming competitions, these
announcements should encourage newjoinersto seekswift
admission.

o Invitationsto take part in the mini-competitionare alsoissuedto all
suppliers thatare partiesto the FA thatare considered capable of
meeting the needs ofthe procuringentityat the relevant time. This
provisionis designed to allow, for example, mini-competitions under
FAs with a wide geographical scope to be conducted amongsuppliers
locatedin the relevant area. (See FAQ available at Annexure-3 for a
discussion of how and when to use thisflexibility.)

o Theinvitationsand announcements mustsetoutall relevant
information for the mini-competition, drawing on the solicitation
documentsand FA concerned, the deadline, and additional detailsas
necessary

o Akeysafeguardis that no previouslyundisclosed criteria or
procedures canbe applied during the evaluation of the mini-
competition

o The award ofthe procurement contract after the mini-competition
follows the general rules for procurement contracts (which provide
for a lighter-touch system for low-value contractsbelowdefined
thresholds).

e Changes during the operation of an FA: a key safeguard that should
featurein thelawis thatthere canbeno changein the description ofthe
subject-matter of the procurement, because allowingsuch a change
would mean that the originalsolicitation would no longerbe accurate
(and sorequiringa new procurement procedure). FAs must have the
flexibility to allow refinementsof terms and conditions and evaluation
criteria during second-stage competition,and such refinementsare
permitted to the extentthat the FA itself allows the changes. This
flexibilityis available subject to the overriding rule that the refinements
donot change the description of the subject-matter of the procurement.
(Forsome practical examples, see FAQavailable at Annexure-3).
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3.3.3 Flowchart of Decision-making for FAs4?

Start

Identification of Need

Contact Contract/
Framework
Agreement owner

Are there existing
Contracts/Framework
Agreements which

may meet the need

Determine Sourcing
Strategy

UG ke Is there
L ) commitment
Agreement No
Follow guidance
h 4 for awarding a
public contract
Single Supplier Multiple Supplier
Framework Framework
Agreement Agreements
Methods of Call-off
Direct : Meets Mini-
Purchase Ranked FEELE Requirements competition

43 https://www.procurementjourney.scot/framework-agreements
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3.3.4 Common approaches for Second Stage Call-off+

Direct Purchase - for goods and services which arethe same or verysimilar and
requirements can be easily defined for the user.

Minimal work for users

Should secure best overall value for
money for both single and multi-
supplier frameworks

Users mustbe able to easilydetermine -
which supplieristobe awarded thecall-off -
contract

Ranked - for goods and services which are the same or verysimilar and requirements can
be easilydefined for theuser.

Required for continuity of supply, if the -
supplier ranked No 1 cannot supply, users -
can then call-off from the next ranked

supplier untilrequirements have been met

May secure best pricing
Lower ranked suppliers mayneverget
any business

Rotation - for good and services which maybe similar innature howeveravailability of
supplymayvarydue tolack of capacityor required skills

Higher adminrequirement for
framework owner

All suppliers likelyto be awarded some
business

Required to ensure continuity of supply -
where one supplier is unableto satisfyall
potential demand -

Meets Requirements - where some of the products maybe different or differ in useand
application, and not everysupplieron the FAbid for all potential requirements

- Userswould be abletoselect the - may secure best stakeholder buy-in

supplier(s) who could meet their -

requirement
ifthere is more than one supplier

may be viewed bysuppliers that the
users have degree of choice and deliver
poorer initial pricing.

another method of call-off would have
to be used to determine which supplier
should be awarded the call-off contract

Mini-competition -where the termslaid down in the FAare not precise or complete
enough to determine which supplieris tobe awarded the call-off contract

If the option for mini-competition exists
suppliers areunlikelyto bid their best
pricesin their tender to get on FA

Process for carrying out a mini-competition
mustbe includedin the invitation to tender
(ITT) and subsequent guidance for users
No scope for renegotiatingoriginal
specification or applying selection criteria

44 https://www.procurementjourney.scot/method-call. Also see an example of detailed
guidance for calling-off at http://www.scotland-

excel.org.uk/nmsruntime/saveasdialog.aspx?1ID=14290&sID=25524
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3.3.5 Centralized purchasing

FA procedures are a main tool for procurement by groups of procuring entities.
The benefits of centralized purchasing are that the additional aggregation of
demand across procuringentities canleverage the benefits of FAs described
above, notably in terms of economies of scale, enhanced capacity through
specializationin the use of FAs,and process efficiencies. Thus, the mainbenefits
are administrative efficiency, the promotion of better-quality tender and other
documents, higher uniformity and standardization across government, and better
understandingby suppliers of procuring entities’ needs and consequently
improved quality of offers.

Priorto setting up centralized purchasing arrangements, regulatory fitness check
isneeded: is the definition of a procuringentityin the procurement law
sufficiently flexible to accommodate more than one procuring entity, a grouping
or a third-party agency procuring on behalf of others? Other threshold issues
include distribution of roles in ad ministration, legal responsibility and legal
representation (will the procuring entity or agency be authorized to undertake the
procurements concerned in its ownname (asa principal),oras an agentforthe
end-user procuring entity?). Solutionswillneed to reflectlocal legal and
administrative traditions, setting out suchissuesas whois the contracting party,
who bearsresponsibility for procedures and risk allocation. Additional
procurement regulations orissuerules or guidance to ensure that centralized
purchasing canoperatein a transparentand an effective fashionmaybeneeded.

Where centralized purchasingagencies conduct the procurement on behalf of
procuringentities, their coordinating role can further enhance the benefits of
centralized purchasing. They may operate through a lead procuringentity, oras
third-partyagenciesto setup and administer centralized FAs, operating
independently of governments. Thelatter approach involves outsourcing
decision-making beyond government, such as to third-party IT and service
providers, and the business model for the agency concerned may raise additional
governanceissues, including organizational conflicts of interest. For example,
where the agencyis remunerated on a fee-per-use basis, it willhave an incentive
to maximizeitsreturns by promotinguse ofthe FA, evenifthe agreementis not
the bestsolution for the procurement concerned.

Asthe demand aggregation exceedsthat for one procuringentity, the planning
process assumes an even greater importance than forindividual procuring entity
FAs. Demand aggregationis also more complex and time-consuming where
different procuringentitieshave differentneeds. A ‘one sizefits all’ approach to
promote standardization may disincentivize use ofthe FA by procuring entities
who considertheirneedsare not met: this canalsolead to suppliers factoring in a
risk of lower than anticipated demand into their pricesor otherterms.
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Centralized purchasing agencies normally plan with second-hand knowledge, and
an interactive approach can improve the results. Where centralized purchasing
agreementsare setup withthe viewsof the ultimate purchasers discussed and
accommodated (through interaction and compromise as necessary), a better
decision on standardization and variation can be provided for. Related planning
issuesincludethatthe planning process should assess whether use of the FA
shouldbe optional ormandatory, and the extent of commitmentsto the suppliers
interms of orders.

In addition, differing ‘quality’ of individual procuring entities as purchasers
undera multi-user FA maymean —at best —suppliers will set their pricesto
reflect onlythe “average” quality of purchasers,and at worst maylead suppliers
toset thepricetoreflect the worst purchasers. In such cases, the centralized
purchasing agency may operate better as the principal, with the procuring
entities as end-users. In other cases, the agency operatesas the agent for the
procuringentitiesas principals.

One important issuetobe decided is howthe cost involved in setting-up and
managing FA will berecovered by thelead procuring entity. There are multiple
optionslike charging user fee from procuring entities, or charging fee from
Suppliersor government subsidizing the costinvolved.

Experience gained in pilotuse of FAs canassist in assessing whether to expand
the tool to centralized purchasing, and in the other planningand governance
issuesabove. The benefits of a specialized body and staffin a centralized
purchasing agency are considerable.

3.3.6 Management of FAs

Management of an FA fallsunder the responsibility of the awarding entity (AE),
be it a centralized procurement agency (CPA)ora “lead” publicbody. Throughout
the duration of the FA,the AE should mainly carry out the following activities:

Supportto the PEs: Effective and continuous communication with PEs is key
toassure thesuccessofan FA, and alltherelevant information should be easily
available, especially when PEsare final users of the FA. The following pieces of
information are deemed essential:

e FArules andconditions, especially as regarding rules and procedures for
the award of call-off contracts;

e Cataloguesofthe FAs,includingthelistofitemsorgoods offered by the
FA Suppliersand all therelevantinformation, such asunit prices,

technical featuresand related services;

e Standardized forms of all the documentsneeded by the PEsfor managing
call-off contracts;

e Contact reference (email addresses, phone numbers, websiteslinks) for
any communication and exchange of information with the AE.
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Data collection and datamanagement: Collection, maintenance and
analysisof standardized and reliable data on all the purchases carried outunder
an FAis essential in orderto allow

e Effectivemanagement ofthe FAsin place, as it allows the AEto identify
potential problems and suppliers’ or PEs’ misconduct;

e Effective planningof future procurementinitiatives, as information on
previously concluded FAsis a critical component of the demand analysis
for designingneweditionsofan FA.

Data and anykind of information should be collected in structured and
standardized form, possibly using spreadsheets or other digital formatsallowing
more efficientdatamanagement. To the extent possible, rules, formsand
channelsfortransmission of data should be partofthe general conditions of the
FA and made available to the AE. Datamay also comprise any form of complaints
about PEs-Suppliers relationship at the call-off stage.

Price adjustment (if provided for in the FA): An FA typicallylastsfrom
several months to a few years. Throughout the FAlifetime, market fluctuations,
due toinflation, exchange rates or cost oflabor or materials,do have an impact
on awardees’ production costs. In markets or economies where such fluctuations
are expected to be non-negligible, the FA main documents may allow for
adjustment ofthe price originally submitted by the Suppliers in theirbids (the so-
called “Base Price”). Should thisbethe case, the Contract Price —thatis, the price
paid for a specific call-off contract - will be equal to the Base Price of the Supplier
modified by the price adjustment rulesas included in FA.

Suppliers’ misconduct, suspension and termination of an FA: An FA
should alwaysinclude rules and provisions to prevent and punish suppliers’
misconduct, fraud orbreach of FAs obligations. It is, however, essential to
distinguish between breaches or violationsof the FA rules, which are dealt with
by the AEand mayentail earlier termination of the FA with theinvolved
supplier(s), from breachesorviolations of the call-off contracts obligations,
which are typically dealt withbythe PE and maylead to the application of
contract penaltiesand, possibly, earlier termination of the call-off contract.

Following are some situations that may be included in FA terms and condition,
when AE maydecideto terminatethe FA:

e The Supplierhasengaged in fraud and corruption

e Duringthetermofthe FA,the Supplier ceasesto be qualified oreligible
as perthe FA qualification criteria

e Supplierbecomes bankrupt or otherwise insolvent

e Supplierhas proven responsible for serious or repeated non-compliance
in a relevant number of call-off contracts or hasrefused to performa
relevantnumber of call-off contracts. In settingsucha rule, the AE
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should considerthat an FA concluded with one single supplieris
expectedto provide fortighterrulesagainstthe case thatthe only
supplier refuses to execute any call-off contract.

Itis alsoimportantto emphasize that, upon earlier termination ofthe FA,no
further call-off contract can be awarded under the FA. Nevertheless, all call-off
contractsentered into under FA beforeitstermination should continue in full
force and effect unless otherwise specified.

Country case studies (particularly, UK and Chile) included in this Guidebook
provide more details on management of FAs.

3.3.7 The importance of monitoring to ensure effective use of and
mitigate potential challenges of FAs

From a marketstandpoint, there are severalrelevantareas:

Where centralized purchasingagenciesset up FAsthat accountfora
sizeablefraction of the overall demand, the risks of oligopolies and
driving suppliersthat are not partiesto the frameworkfrom the market
increases —so structuralimpactsneed to be assessed before FAsare set-
up and monitored on ongoingbasis. Early and ongoingsupplier
engagementis equallyimportantto manage thisrisk

As FAs are generally unresponsive to change, monitoring should assess
on aregularbasiswhether an FA continues to offer value formoneyand
continues to allowaccess to the best that the market can offer at that time

A focus on aggregation and economies of scale mayfavorlarger
operators,and an efficiency emphasis can favor well-established firms,
disfavoring SMEs — so the impact on SMEs should be assessed

Pricing using hourly rates under FAsfor services canbecome relatively
expensive, especially where the combination of service-providers may
vary. Assessing whether task-based or project-based pricingwould offer
bettervalue.

From a processstandpoint, the following are some keyrelevant areas:

The relative ease of operation of FAs maylead procuring entitiesto use
them whether or not theyare really suitable or appropriate for the
procurement athand (especially, as noted above,ifusingthem avoids
administrative approvals and other processes) —so appropriate use
should be monitored

This may be particularly the caseifhierarchicalapprovalsare in place for
other procurement methodsbut not needed forthe second stage of FAs

Monitoringforthe risks of collusion especiallyin Model 2 FAs.
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3.4 FAs for Emergency Situations

The period immediately after the emergency situationis criticaland government
agencies areunder a lot of pressure to respond quickly to the needs ofthe
population. Publicprocurementunitsalso feel this pressure and will be deciding
overthe purchase of goods and services with taxpayer money. Onthe onehand,
the purchasesare urgently needed. On the other, thereis a risk that taxpayer
moneycan bewastedifdecisionsare takentoo hastily.

One instrument that canbehelpfulin this kind of situation is an FA. This should
be part of any country’s Disaster Risk Management plan4s. [tsaimis tohavea
procurement system ready that responds quickly to anemergency. But this quick
response should notincrease risksbeyond what policymakershave defined as
acceptable. Special procurement procedures foremergencies should be part of
disaster management systems and should especiallyinclude tailored FAs.

The emergency FAs can encompass basic goodsand services thatarelikelytobe
used in responseto a serious emergency+6. For example, it can include goods
such as drugs and medical supplies, emergencyhousing, fuel, mattresses,
blankets, food and water. The agreement will define prices, distribution/delivery
conditionsand other complementary criteria. Thiswill enable procurement units
toissue purchase orders against the agreement within minutes of an emergency.

There are a fewconsiderationsin the design ofthe FAthat areimportant. These
include:

Delivery capacity: In case of emergency, firms could themselves be affected by
the emergency. In serious situations, the firmsinside the agreement may be
unable to produce and distribute. In some cases, it could be thelack of supplies
for their own production that could create bottlenecks. Reducing this riskis
important. Before an emergency occurs, it should be mandatoryto knowhow
resilienteach vendoris whenfaced bya crisis. Another strategy is diversification.
Havingas manyvendors as possible will help. Even betteris ifsome ofthe
vendorsare from nearby countriesthat maybe unaffected by the emergency.

Price speculation: Duringemergenciesit is common to see some vendors
trying to maximize prices. Theywill argue that thisis justified by increased
demand and supply shortages. Even supplierswith FAsmightbe tempted notto
honorthe contractissued through call-offand make money by selling athigher
prices. The government mustbe tough on these kinds of cases. The cost to the
supplier of not fulfilling the agreement mustbe significant. Setting ceiling prices

45 Shaping a procurement plan for emergencies, Felipe Goya, World Bank
(https://blogs.worldbank.org/endpovertvinsouthasia/shaping-procurement-plan-
emergencies)

46 http://pubdocs.worldbank.org/en/315691568908208946/Emergency-Procurement-
for-Reconstruction-and-Recovery-Toolkit.pdf
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can protect from price hikes during periods of high demand. Additionally, again,
diversificationis also advantageous.

There are many other thingsthat canbe done to make procurement easier under
emergency situations. But FAs are one simple and straightforward tool that
shouldbepart of any Disaster Risk Management plan. One example of use of FAs
for emergencysituationsis givenbelow:

Box-6: Use of FAs by International Red Cross+7

The International Federation of Red Cross and Red Crescent Societies (IFRC) is the world's
largest humanitarian organization, providing assistance without discrimination as to nationality,
race, religious beliefs, class or political opinions.

In 2001, IFRC introduced FAs with selected suppliers for standard items. FAs have been
established with selected suppliers and the suppliers agree to supplya certain commodity at a
certain pricefor a particular period of time. Theyare used for commodities where thereis a high
demand for large quantities of the same commodity. IFRC’s experience shows that purchasing
goods through an FAis more effective in securing the rightprice, and guaranteeing the quality,
quantityand deliveryterms.

FAs are also an integral part of the IFRC’s global strategy for pre-positioned stock. Suppliers
working withinan FA also agreeto reserve and store an agreed quantity of commodities either at
their premises or at the regional warehouses in Dubai, Kuala Lumpurand Panama. Thispre-
positioning of stock means that we have a guaranteed stocklevel at any giventime. The only
exception to thisis whenreplenishmentisnecessaryafteralarge-scale sudden-onset emergency.

FAs are usuallyestablished at a globallevel, but theymayalso be used for regional and local
needs.

Global FAs: Global agreements areused for standardrelief and medical items which are
needed in emergencyoperations. Such items include blankets, mosquito nets, tarpaulins, kitchen
sets, jerrycans and vehicles, among others. This is our most common type of FA.

Regional FAs: Regional agreements areused to cover needs withina geographical region for
goods that will be specificallyused by communities of that region. An example of a regional FAis
ahygiene parcel thatincludes items usedbybeneficiarieswithinthat specific geographical
region. We use regional agreements when a more tailored approachisrequired.

Local FAs: Local agreements are used to cover local needs within a specific country. If there is a
tendencyfor a countryto buythe same commodityon a frequent basis, thenit makes sense to
establishalocal FA. We rarelyuse this type of agreement.

Emergency purchases are especially prone to corruption or misuse of public
funds andthusit is highly desirable to put in place mitigation measures. One
such measure is enabling oversight of procurement processesbytaxpayers and
civil society through timely disclosure of data and information. For example,

47 https://www.ifrc.org/en/what-we-do/logistics/procurement/framework-agreements/
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during therecent COVID-19 crisis, Colombia48 issued an emergency decree about
expedited procedures to procure the necessary goods and services. The National
Procurement Agency Colombia Compra Eficiente (CCE) asked all companies who
can supplythese critical products to register forinclusion in FAs. CCE verified
informationand accepted suppliersin FAs, allowing public agencies from all over
the countryto procure efficiently, and to compare online pricesand
characteristics. CCE also mandated disclosure of procurement data complying to
Open Contracting Data Standard (OCDS), which makesit easier for monitoring,
CCE also made a dashboard to identify emergency contracts.

FAs havebeen extensively used to tackle COVID-19 pandemic. For example,
Government e-Marketplace (GeM) of Indiahas made available about 300
categories of about 300,000 itemsto respond to COVID-19, which are offered by
about 50,000sellers. As on February 2021, cumulative order value fortop 5
itemswasabout US$ 450 Million49.

In UK, Both CCSand UKUPCreported that FAs were of great use during the UK’s
Covid-19response. CCSsetup a web page for Covid-19 buyer information
designedto link public sector buyers directly to suppliers with established FAs for
itemssuchas PPE, itemsto assist withintroducing social distancingto
workplacesand cleaning and sanitation productss. Likewise, UKUPS website has
a guide for purchasingteamswhichlists “a variety of FAs which provide for
return to work products nationally” along with details of which consortiumis
leading and managingthe frameworks:. In addition to this, UKUPCissued a
guideto membersofall ofthe 8 higher education purchasing consortiums on
what EU compliant FAs are alreadyin place which could be used for universities
toroll out full testingand analysisservicesfortheirstaffand students.

Even though FAsmaybe veryuseful for predictable emergencies, e.g. weather-
driven emergencieswhich it is knownwillhappen (just not whenand with what
severity), they areless useful for pandemics which are notreally predictable —
maybe nowwe can estimate needs for the next couple of years so FA would be
useful. However, since this is a ‘oncein a generation’ crisis, hardly likely thatan
FAwould beheldin place for generation (for the next one)! There needs tobe
some definite expectation. However for prolonged pandemic (like COVID-19),
new FAs could be quickly set-up, these maybehelpful (e.g. see example of India’s
GeM and UK’s CCSabove).

48 https://www.open-contracting.org/2020/07/16/open-for-business-colombias-data-
driven-procurement-reforms-increase-competition/

49 https://gem.gov.in/covid19-reports

50 https://www.crowncommercial.gov.uk/covid-19/covid-19-buyer-information /

51 https://ukupc.ac.uk/pdf/national return to work supplies.pdf
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3.5 Use of Technology for Setting up and Operating
FAs

The opportunity of demand aggregation of lower-value procurements allows
techniquesand investmentsthatwould not be proportionate forindividual
purchases tobeapplied toimprove outcomes. Amongthese, three areas are of
significant potential: e-marketplace, e-procurement and standard tools.

3.5.1 E-Marketplace

An e-marketplaceis a virtual online market where organizations register as
buyers orsellers to conduct business-to-business e-commerce over the internet.
There are many types of e-marketplace based on a range of business models. e-
Catalogue (see 2.3.4 for detailed description) are most common example of e-
Marketplace. E-Marketplaces may have additional features for example online
mini-competition for Model-3 FA. Two examples of e-Marketplaces are discussed
under country case studiese.g. UK’s CCS (www.crowncommercial. gov.uk/buy-

and-supply/emarketplace) and India’s GeM (https://gem.gov.in).

3.5.2 E-procurement

E-procurement is a term used to mean many different things, butincludes four
main areas of relevancein the FAs context:

e Enhancing external transparency: operating FAsonline allowsthe
procuringentity toreacha wider supplierbase than in a paper-based
world, at relativelylower cost and in more effective time-frames. Under a
Model 3 FA, whichthe UNCITRALModel Law requiresto operate online
for transparency reasons, the time required to admit newjoinersto the
FA canbe short, forthcoming opportunities canbe posted to encourage
new joiners,and so forth. The Model Lawwas drafted overa decade ago:
itis now common (and good) practice that FAs operate online

e Usinginternal IT toolsto enhance the process efficiencies offered by FAs,
includingsome compliance checks, and automated processesto support

integrity through reducing opportunities forhumaninteraction and
asymmetrical distribution of information

e Usinge-reverseauctions and e-submission of offers to allowthe second-
stage and mini competitionstobeboth rapidand opento larger numbers
of participants (helpingto mitigate the risks of collusion and anti-
competitive behaviorin Model 2 FAs

e UsingtheFAto generate data for evaluationand monitoring purposes,
which willbe critical for the monitoringand evaluation of FAs and

procedures to conclude and operate them.
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Althoughnot strictly an e-procurement function, the use of online approaches for
marketresearch —which, as noted above, whenundertaken wellis a keyindicator
of success for FAs - offers considerable benefitsfor the design and planning
phase. Market consultations canbe conducted transparently and, critically, the
end of that phase and delineating the beginning of the procurement phase canbe
clear. One case study of use of technology for FA is given below:

Box-7: Framework Agreements atthe Touch of a Button 52

Accessing FAs for swift and compliantpurchasinghas never been quicker or easier, thanks
to the launch of a new portal that gives instant access to the complete portfolio of FAs
managed by NHS SBS - including buying guides and price lists.

Nearly 900 users have already signed up for a new online portal, which makes it quicker
and easierfor UK-based public sector organizations to access FAs in orderto buygoods and
services.

The unique FA portal, developed by NHS SBS and Level Global, a leading UK-based
cognitive and artificial intelligence (AI) software provider, will help usersidentify which FA
can be used to swiftlyand compliantly purchasethe products and services theyneed.

After a simple and intuitive registration process, users can access over 70 frameworks to
find the goods, services or suppliers they require, before reviewing buying guides and
contract information, including price lists, specifications and lead times. Users can also
request services, such as mini-competition supportvia the portal.

By using AL, NHS SBS is improving a once manual process to deliver an intelligent and
secure registration process. The portal will be further developed over time to deliver
augmented Al-based services, such as bespoke commercial guidancethat ensures accuracy
and compliance with much shorter timescales for users.

As per Phil Davies, Director of Procurement at NHS, "Buying goods and services via an FA
has huge benefits in termsof cost and compliance. With over 800 organizations accessing
our FAs, we wanted to make it as easy as possible for our customers to extract maximum
value from each agreement. The first phase of the FA portal allows users to search for
appropriate FAs and sign up to use them online. Later, we plan to use Al technology to
complete contract documentation for users, provide commercial guidance and enable our
customers to interact directly with framework suppliers."

Simon Robinson, CEO of Level Global added "We are excited to partnerwith NHS SBS to
deliver an FA portal, using our artificial intelligence cloud and cognitive agents, that
delivers improved productivity, accuracy and engagement across the procurementlifecyde.
The Level Global cognitive application ecosystem was designed specifically to support
organizationslike NHS SBS and revolutionize the waytheir people work and engage so they
can focus on the things that matter mostin thebusiness."

Newly-launched FAs include Audio Visual Solutions; Clinical Managed Services; Patient
Discharge Services and Medical Imaging Reporting Services.

In the next few months, FAs for Cloud Solutions; Cyber Security Services; Design, Furniture
& Appliances and Outsourcing of Medical Support Services are expectedto golive.

52 https://www.sbs.nhs.uk /newsl etter-may-2019-frameworks
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3.5.3 Standard tools for operating FAs

The benefitsof standard tools in allareas of public procurement, are well-versed.
In the FAs context, consolidating procurements allows tools to be developed to
enhance outcomesin smaller-value procurements (which are traditionally
considered at risk of poor outcomes, largely because of thelack of transparency
and competition in the proceduresinvolved). As planningis a key success
indicator, the process of designingan FAcan berequired to follow pre-
determined steps, centrally designed to mitigate risksand enhance outcome
potential. Most procurement laws have standard methodologies, butthese can be
supplemented —as the World Bankhasdone —through theissue of standard
biddingand other documents. The benefit ofthisapproachis thatit allows
procuringentitiesto focus on what theyare tryingto procure,and not on
designingthe appropriate process —and from this perspective, the standard tools
enhance capacity.

Taking thetwo areas—e-procurement and standard tools — together, the
potential forautomation of processesintoa business process modelis clear.
Where there is a standard workflow as well as standard documents, procurement
officials can be guided through the process of settingup and operating FAs,
combining mandatory steps (which have tobe completed before the nextstagein
the process can be undertaken) and stepsinvolving the exercise of discretion,
which canfacilitate recording the reasons forthe decisions taken. Astherecord
requirementis one ofthe aspectsof public procurement thatis historically
consideredtobe alow-compliance area, guiding the procurement official through
the requirement and preventing next steps until the requirementis fulfilled can
similarly enhance compliance and outcomes.

3.5.4 Artificial Intelligence (Al) and Machine Learning (ML)

Aland ML canbe used for FAs in multiple ways. Some of these are described
below:

¢ Spend analysis toidentify frequency and extent of purchase ofa
particularitem by various procuring entities to decide using FA for such
items

¢ Detecting price variabilityfora particularitem acrossmultiple
suppliers and procuringentities (under Model 2and 3 FA)

¢ Decideaboutpricereasonablenessbefore placingorder. Thisis
not particularto FAbut AI/MLmayhelpin gatheringand analyzing
prices paid for an item procured by various agenciesin recent past

¢ Monitoring ofuse of FA. In particular which supplieris receiving
orders, performance of suppliersetc.
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Figure 2. Use of AI and other Technologies in India’s GeM
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Some other potential areas are aggregation of needs; producing catalogues where
appropriate; managing call-offs; invoicing (and payment for use, where applied);
recordingand reporting; and for generating savings reports. There may be many
otherpotential areasforapplying AI/MLin FA. However prerequisite for using
any AI/MLtool is availability of procurement datain machine readable format
and also proper codification of items.
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Chapter 4. Country Case Study: United
Kingdom

4.1 The ProcurementLandscapein the UK

In the UK publicprocurementis subject to a legal framework of international
obligations, directives and regulations enshrined in national law. The
international frameworksthatthe UK is currently subject to are the European
Union Procurement Directives and the World Trade Organisation Government
Procurement Agreement.

With the UKleaving the EU officially on 1st January 2021, there will be changesto
the legal frameworks which governthe UK’s obligations, which will be touched on
later. However, the existing procurement architecture has developed within the
legal framework of EU membership.

The EU Procurement Directives operate on the basis of the EU Treaty principles
of non-discrimination, free movement of goods, freedom to provide servicesand
freedom of establishment, along with the principles of equality of treatment,
transparency, mutual recognition and proportionality which have been
established through caselawofthe European Court of Justice. The EU Directives
dictate howprocurementsovera giventhreshold are advertised, how biddersare
assessed, how contracts are awarded and what remedies are available to
businesseswhen theserulesare notadhered to. AIlEU member statesare
required to advertise public procurement over a certain threshold electronically
on ‘Tenders Electronic Daily’, or TED, whichis the online version of the
'Supplement to the Official Journal' ofthe EU, dedicated to Europeanpublic
procurement.

The UK has transposed the requirements of the EU Directives into national law
by the Public Contract Regulations 2015 (PCR 2015), the Utilities Contracts
Regulations 2016 and the Concession Contracts Regulations. These regulations
includetherules from the EU Directivesand some UK specific rulessuchas
exceptions forthe defense and security sector, additional requirements for sub-
threshold procurementsand policies above the legislative requirements. AllUK
Public sector procurement under EUthreshold amounts is subjectto a legal
framework which encourages free and open competition and value for money and
reflectsmany of the requirements for above threshold procurement. Theyare
designedto enable buyers to run procurements faster, with lessred tape, and
with a greater focus on getting the right supplier and besttenderin accordance
with sound commercial practice.

Public procurement rules in the UK have long allowed for contracting authorities
to aggregate requirements and either undertake collaborative procurement or

55 Chapter 4. Country Case Study: United Kingdom



establish purchasing consortia. However, this has evolved from two or more
contractingauthorities aggregating spend to increase buying powerto the
establishment of professional buying groups known as Central Purchasing Bodies
(CPB). Whenrollingoutthe PCR 2015, UK legislation formalized the
understanding that contracting authorities were indeed complying with their
legal obligations by purchasing through CPB.

In the UK, CPB can either be national organizations, such as Crown Commercial
Services, whose agreementsare accessible to all publicsectorbodies, orthey may
specializein specificsectorssuch asthe UK Universities Purchasing Consortia, or
they may simply have a geographical focussuch asthe Yorkshire Purchasing
Organisation. There is also a healthy market of private sector procurement
agencies which are permitted National Procurement Officers status if agreements
are established in thename of at least one public sector contractingauthority
such as 2Buy2, a procurement agencybased in Wales who have been granted this
status.

The changes introduced in the PCR 2015 also made electronic communications
mandatory and explicitly permitted electronic catalogues. Some procurement
routes such as auctions had long been fully electronic. However, it is only since
October2018 thatis hasbeen mandatory for all procurement routes, including
FAs in the UK. Contracting authorities must either usethe EUwide TED portal,
or for underthreshold procurement, the UK’s electronic system, Contract Finder.

4.2 Use of FA in the UK

Procurement accounts for roughly one third of public expenditure in the UK,
makingit the single biggest component of publicspending. Accordingto the
Institute for Government, in the UK in 2017/2018 £284 billion was spenton
buying goodsand services from external suppliers 53. It is understandable
therefore thatthereis a lot of pressure on contractingauthoritiesto evidence
value formoney (VFM)acrossall categories of spend. The procurement
regulationsabove are obviously intended to lead to VFMbutimplementing the
procedures canresult in lengthy, resource intensive procurement processes and
can often cause conflicts with local government objectives such as protecting
small and medium sized enterprises (SMESs),local suppliers orincreasing spend
with women-owned or BAME-owned businesses.

There are many reasonsthat FAsare a popular choice for contractingauthorities.
Forexample, high costs involved withundertaking EU compliant
tendering. A 2013 reportbythe Centre for Economicsand Business Research
(CEBR) found that “the average total cost of a competitive procurement process

53

https://www.instituteforgovernment.org.uk/sites/default/files /publications/IfG _procure
ment WEB 4.pdf
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(or competition) is £45,200, with £8,000 of those costs falling on the public body
seeking to attract bids. >

Lowvaluespends ofindividual contracting authorities is anotherreason
that FAs are attractive. Evenforareas of regular spend which neverreach the
thresholdsforadvertisingthrough OJEU and Contracts Finder, many smaller
publicbodieswilllack the buying powerto attract thebestdeals.

Finally, FAs are helpful during urgent/emergency requirements. Withinall
the regulations, there are emergency provisions which allow for exceptionsto the
procurement rulesin situations of extreme urgency, where buyers may proceed
straight to a negotiated processordirectly to single sourcing. But the rules are
clearthatyou cannotutilize these provisionsduetolack of planning or resources
and doingso duringa period of high demand often results in inflated market
prices.

Therefore, FAs, where fully compliant tenders are run to establish a supplier or
pool of suppliers from whom contracting authorities may call-down goods or
services, arethe most popular solution for combining requirements across
multiple purchasingbodiesto pool procurement resources and achieve
economies of scale.

Time is saved bythe organizations calling-down from frameworks as
specifications of goodsor services are pre-approved, due diligence is carried out
in advance and termsand conditions under which call-down contracts for specific
purchases canbemade areallsetin advance.

FAs donot need to commit either party to purchase or supply. There is much
flexibilityto commercial structures. FAsmaybe concluded with a single provider
or with several providers. Prices canbeset for thelength of agreement or can be
flexible. Pricescan have fixed elements and indexlinked flexible elements for
longer agreements. Ceiling prices allow for mini-competitionsand reverse
auctions. Thereis no mandatory standstill period for call-off contracts.

FAs are not a newconcept for UK. Indeed, a studyintothe use of FAs in the UK
construction industryin 2010 found that “the emergence of Framework
Agreementsas part of construction vocabulary can be traced to the ‘green shoots
of economicrecovery’ in the early 1990s.” However, there were no specific
provisionsforthemin Europeanor UK procurementlawuntilaround a decade
later. The Procurement Lawyers Association’s study of the use of FAs in public
procurement in the UK mentions “in 2004 the Public Sector Directive
introduced, forthefirst time, explicit provisionsinto European Union public
procurement law coveringthe settingup and running of FAs by contracting

54
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authorities. The use of framework agreements wasnot, however, a newpractice
or conceptwithinthe European Union atthat time.”

The purchasing consortiaare setup to reduce the adminburden of procurement
processes, aggregate spend on commonly useditemsandtoincrease the buying
powerofpublicbodiesin the UK. Everysingle purchasing consortia uses FAsto
achievethese aims. However, getting a consolidated, accurate picture of the
amountof procurement spend going through these frameworksis not possible
currently duetothelack of centralized data collectionand publication. Indeed,
when compiling the report referenced above, the Institute for Government stated
that theywere “onlybeen ableto produce the results presented in thisreport
after carrying out complex analysis of the data available from disparate
government accounts, spending records and individual contracts.”s5 Despite this,
the individual purchasingbodies collate data on the use of their agreementsby
theirmembersand this givesus insightinto the extentof the use of FAs in the
UK.

4.3 Crown Commercial Service

The largest of these purchasing bodies is Crown Commercial Service (CCS). Their
agreementsare open to allpublic and third sector organizationsin the UK,
includingcentral government. CCS manages approximately 100 commercial
agreementsfora widerange of products and services from paperto building
materials and language services. Their agreements are used by over 18,000
customers and in 2019/20these customers realized benefits totaling over £1
billion in their 4 focus areas of Buildings, Corporate Services, People and
Technologyss.

As an executive body sponsored by the UK Cabinet Office, CCS’s serviceis freeto
use forall publicsectorbodies in the UK. There are no joining fees or
management charges for suppliers either.

Use of CCS agreements is not mandatory for public bodies. The aim for CCSis
that publicbodies utilize the agreementsas theyarethebest route to market. FAs
have had a reputation of beinga bit clunkyto useand CCShave, in the past, been
described as an FA factory. For these reasonsyouwon’t see much use ofthe term
‘framework agreement’ on their website. However, approximately 8 5-90% of
their commercial agreementsare FAs.

CCS customers have five routes to market available through CCS, 4 of which can
be FAs. CCS maintain online catalogues for goodssuch as IT hardware and office
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supplies from which CCS customers can order directly. Behind these catalogues
sit FAs with multiple suppliers with spend going through CCSitself. For a few
categories of spend and where thereis either an FA with only one provider orif
certain criteriaare met on multiple supplier FAs, organizations can make direct
award to the supplier themselves. However, most of CCS’s FAs have multiple
suppliers and forthese FAs organizations run further competitions themselves,
which canlead to even more competitive pricing. If CCSdoes nothavean
appropriate commercial agreement in place, organizations can request
aggregation with other publicbodiesand CCSwill theneither conductan e-
Auctionormay tenderfora new FA.

The procurement process for the purchasing authority will differ dependingon
how it was concluded and the nature of the goods and/or services thatarebeing
purchased. However, the processesfor concludinga contract canbebroadly
defined asbelow.

The first flow diagram describes the process for directaward and the following
flow diagram describesthe processforthose agreementsrequiring a further
competition toberun.

DIRECT AWARD

«Select the appropriate framework agreement

«Confirmthat the specification of what you’re ordering meetsyour
requirement

«Confirmthatone ofthedelivery options meetsyourneeds

*Make surethat thetermsofthe agreementand callofftermsdonot
require any amendments

«Complete and agree your call off contract with the supplier

«Confirmdetailsofyour call off contract with CCS

) < < C S 4
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FURTHER COMPETITION

+Select the appropriate framework agreement

*Developa specification of your requirements

«Invite suppliersto putforward proposalsforyour requirement

¢ < < 4

«Assesssuppliers’ proposalsagainstset criteria
« Awardthe call-off contract

«Confirm detailsofyour call off contract with CCS

The last purchasing option available from CCSis the use of dynamic purchasing
systems (DPS).These arelike FAs in thattermsand conditions of resulting
contractsare determined through aninitial tender process and thereis no
obligation on either party to purchase from the agreement (contracting
authorities) or provide the goods and servicesat the time of secondary
competition (supplier). However, once a DPSis established, suppliersmaybe
addedtoit at anytime aslongas theypassthe sameinitial tender process and
there must always be a secondary competition,i.e. direct award is not permitted.
Utilizing a DPSas analternative to FAswill be discussed later.

Otheradvantages forthe purchasingauthoritiesas noted by CCSinclude that
“CCS vets and reviews suppliersregularly. This saves you time finding suppliers
and checking their reliability”, “contracts include performance management,

” &

obliging supplierstoimprove value and service overtime”, “contracts comply
with public sector procurement regulations”, “standardized contract terms reduce
administration” and the FAsare “freeto use for publicsector and third sector

organizations”s.

The commercial benefits that CCS FAs bring are impressive. In 2018/19 CCS
savedtheir customersover £189 million on Energy. In 2019/20 they generated
£172millionin commercial benefits on building related services. In 2019/20the
helped police and emergency services save £28.9 million on common goods and
services. Thethird sector also reapsbenefits from utilizing CCS agreements. In
2019 UK charities achieved commercial benefits of 4.7 million through using CCS
agreements. These commercial benefits are not restricted to any one nation of the
UK. In 2018/19 public and third sector agenciesin Scotland achieved commercial

57 https://www.crowncommercial.gov.uk/about-ccs/
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benefitstotaling over £44 million, in Wales this figure was over £17 millionand
in Northern Ireland it was over £5 million.58

4.4 Other Central Purchasing Bodies (CPBs)

Aside from CCS, there are over seventeen CPBs in the UK who aggregate
requirements of their member organizations and let FAs for commonly used
goods andservices. As already stated, these are usually split either by regional
delineations, specificsectors, ora mix of both. One such CPBis Southern
Universities Purchasing Consortium (SUPC). SUPCis thelargestbyspend of the
CPBs for Universities. Members span from Falmouth University in the far west of
the countrytothe University of East Anglia, from Kent Universityin the South
East to Nottingham University in the midlands and include the world-famous
Oxford and Cambridge Universities.

All public sector CPBswork very closely with each otherto avoid replicating the
goods and services offered. The purchasing consortiums for higher educationare
nodifferentand are all members of the UK Universities Purchasing Consortia
(UKUPC) meaning that members of an individual consortium have access to FAs
let by all other consortiums. UKUPCalsoact asthe overarching body for
recordingspend and savings and regularly release benefit statementsshowing
impactstatements. In 2018-19 over 900 higher education institutionsspent £1.9
billion through 133 FAs, that means approximately 20% of the estimated £10
billion spentbyhigher educationinstitutions on goods and services is spent
throughthese FAs59. The savings which membersbenefitted from in that year
amountsto £87.3 million in ‘cashable benefits’and £79.1 millionin ‘non-
cashablebenefits.’

Unlike CCS, most of these other CPBsare not fully funded through the Cabinet
Office and must recover the costs from tendering. This is usually done in one of
twoways. Eitherby levyinga ‘marketing fee’, usually asa percentage, to the call-
downs by other contracting authorities or by charging suppliers directly whothen
build a percentage intothe charge of the goods onto the contracting authority at
call-down. This benefitof the former option is thatthe greater the use of the
framework the smallerthe fee and the benefitofthelatteris thatthe transaction
remainsentirelybetweenthe supplier and the contracting authority placingthe
call-down contract.

4.5 FA Business Processes

Apart from processes described under previoussections, critical processesused
by UK agenciesduringlifecycle of an FA are described in following paragraphs.

58 https://crowncommercial.pagetiger.com/digitalbrochure /1
59 https://ukupc.ac.uk/pdf/UKUPC Impact Statement 201819.pdf
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4.5.1 Market Consultation

Early market engagement sessions are nowcommonin the public procurement
sectorin the UK. In fact, Crown Commercial Services (CCS) has published
guidance on Pre-Tender Market Engagement60 and in the midst of the Covid-19
pandemic, released updated guidance on howbest to conduct pre-tender market
engagementonline61. Early market engagementis essentialwhensetting up FAs
asit givesample opportunity to the buyersto understand the landscape of the
entire marketand forthe suppliersin that spaceto have an opportunity to input
into more relevanttenders.

Supplierswill engage in multiple procurement opportunities across many sectors.
Buyerscanbenefit from their expertise by way of suggestions on how tenders
shouldbe designed, howto incorporate innovations during thelife ofthe FA and
how to designaward criteriaso that purchasingbodiesyield best value from the
tenderexercise.

During market engagement, purchasing organizations must be certainthat
suppliers are given an opportunityto “inputbutnotinfluence” the procurement
processesas supplierswillunderstand best which evaluation and award criteria
are “strongest” in terms of reaping greater value forbuyersand whichmay be
open to exploitation.

There are many examples where poor market engagement led to a “lack of
understanding of the capabilities of suppliers in the market”. For example, ifan
FA with low projected spend s pitched at large suppliers,low volumes may not
be appealingenough for themto invest in either submitting a bid ormakingthe
adaptationsto theirbusinessesto meetthe requirements of products or services
under FA.In suchcases, it is highly likely that no fully compliantbidswillbe
received. Howeverif SMEs are targeted instead, they would value thisbusiness as
well as the opportunityto gain valuable experience delivering to public sector
clientswhich mayboost their chances of winning future business.

4.5.2 Category Management

Category management underpins the procurement process for most professional
procurement organizations in the UK, as category managershave the deep
knowledge of the specific market capabilitiesand ways of operating, which is
instrumental for designing the structure of FA tenders. Eachteaminveststimein
researchingthe goods, services, and suppliersrelevant to their category through
engagingheavily with the buyers, undertaking dataanalysis of spendingtrends,
and developinga sourcingstrategy which is appropriate for each category or

60 https://assets.crowncommercial.gov.uk/wp-content/uploads/RM1043.7-Buyer-pre-
tender-market-engagement-PTME-guidance-1.pdf

61 https://www.crowncommercial.gov.uk/news/conducting-pre-tender-market-
engagement-virtually
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subcategory. This provides assurance to buyersthat each categoryis being
analyzed and assessed in the same structured way. Buyers with smaller budgets
or fewer procurement resources available will also reap additional benefits from
access to FAs let by CPBswith good category management atthe heart of their
operations.

One ofthe perceived disadvantages oflong-term FAs is thatthey mayrestrictthe
abilitytointroduce innovationsthroughout thelife of the FA. Strongcategory
management processes which involve not only contracted suppliers but the entire
market, will enable purchasing organizations to remain aware of the latest
developmentsavailablein the products and serviceswithin their categories.
Category managers canthereby create FAswhich account forandinclude
relevantchangesin the market and ensure thattheir FAs do notbecome obsolete
during thelife of the agreement.

Forsuppliers, the benefit of good category management is that buyers will
develop an in-depthunderstanding of the marketanditsinherent risksand
opportunities and have a greater appreciation of the external factors affecting
suppliers in those markets.

How categories are splitby the CPBsand the subcategories sittingwithineach
main category may differ amongst different sectors or organizations and this split
shoulditselfbe reviewed regularly. For example, travel management was an
important category for many organizationstill early 2020. However, the effects of
restricted movementsbrought about by the Covid-19 global pandemichave
probably forced these organizations to revisit thisrequirement and instead
considerboosting their IT category teams to accommodate newways of working
remotely.

As per2Buy2, excellent category managementas notonly knowingaboutthe
products themselvesbut criticallyunderstanding the supplier base as well as the
“specificand occasionally unique circumstances ofthe marketinto which the
goods orservices are being provided” as it is the combination of these three
knowledge bases, which assists category managersto determine appropriate
procurement routes.

One of the risks of introducing category managementis creating a ‘siloeffect’i.e.
a scenario where category managers focus entirely on discrete categories,
developingan increased specializationin those topics but becoming unfamiliar
with otherkeyareas.

4.5.3 Management of FAs

CPBs, which areletting the FAs on behalf of other buyers, rely on regular
comprehensive feedback from buyers to monitor the performance of the
suppliers. However, majority of buyers using FAs do not submit any feedback,
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except when something has gone wrongwith Supplier. Of course, where theyare
common themes amongthe negative experiences, these must be communicated
tothe suppliers.

One suchexampleis from the SUPCtravel FA. The tenderincluded award criteria
related to providinga UKbased call-center or providing a local office through
which could process customer services. During thelife of the FA, the supplier
changed its business profileand began utilizing a call-centerin another country.
The supplier went through the correct process of advising thischange to the CPB
in ordertoremain on the FA andit wasagreed that aslongas there was nota
drop in servicelevels, the change would be permitted. Throughout thelife of the
FA, multiple buyers escalated performance issuesto SUPC. Mostofthe
complaintswere regarding responsiveness of call-center. It became clear thata
common themewasarisingand thatthe supplier wasunable to maintain the
servicelevelsusingthe overseas call-center. SUPCwere ableto provide evidence
of the drop in servicelevels and first worked with the supplierto try toimprove
servicelevels. This proved unsuccessful and eventually the supplier was
requested to reinstate the UK call-center or remove itself from the FA.

It is observed that feedbackis more forthcoming when the buyershave been
involvedin establishing requirements and KPIsfrom inception of the tender
stage, as it createsa feeling of ownership of the FAsamongbuyers. However, if
there is alevel of disconnect betweenthe CPB lettingthe FA and the buyers, the
feedbackloopis likelyto suffer.

Agenciesdirectlyletting FAs are moreinvolved in active contract management of
FAs. This is particularly true for FAs, where the drawd own quantities are not
guaranteed. Ifthe expectations, potential remedies and dispute resolution
pathwaysare notset outclearly in advance, suppliers canbe frustrated with the
realitiesof the contractin which case contract management “focuses on placating
suppliers rather thanimprovingefficiencies and driving forward performance”.
Settingclear aimsforthe FA and establishinga shared understanding of what
good performance looks like from inception are key.

It is important that regular touchpoints are builtintothe FA and communicated
early in thetender process to build in thisexpectation early. This will not only
make it easier for the CPBsto maintain good relationships with suppliers
throughout thelife of the FA butit willalsoestablish a strong pattern of feedback
loops from individual buyers. One way of building this into the userjourney is by
automating the call-off process and gathering feedback throughout the process.

KPIslinked to payment incentives are regularly used by UK CPBs for managing
very highvalue and complexagreements. However, these can be difficultto
implement for FAs where the buyers are from a number of different
organizations,such as in thoseletby CCS. From the supplier’s point of view, KPIs
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are more relevantand acceptable when aligned with individual call-offs, thanas
part ofthe overarching FA.

4.5.4 Logistics Management

The very basisof FAs is that exact detailsof what will be called down is not
established in theinitial procurement and can be determined ata later stage. In
addition, unless you are working with suppliers who regularly undertake
transportation for multiple clients, your supplier base isn’t necessarily goingto
have any competitive advantage overthe freight costs your own purchasing team
can achieve. There are very few instanceswhere a particular supplieris also an
established provider oflogistics services. The decision to include freight services
in FAsis highly dependent on the purpose of the FAand how it is managed.

However, for CPBs whoare letting FAs on behalf of otherbuyers, it is not
common practice toinclude an assessment of thelogistics since each buyer
utilizingthe FAswillhave their ownrequirementsand often these won’tbe
known in advance.

Forthis reason, organizationssuch as SUPCwill omit specific freight
requirements from evaluationand award criteria of the FAs and instead they will
supply infoon wherebuyersare based and state that exact requirementswith
locations, frequency, means and documentationrequired will be determined at
the call-off competition stage.

On occasionit is a requirement for freight quotestobe evaluated at secondary
procurement stage. Procurement regulationsin the EUand UK dictatethatthe
same evaluation criteriaused for evaluating the FAsmustbe used at secondary
procurement stage. Therefore, it is sometimes necessary for CPBs to include
requests forlogistics quotations. In these instances, CPBstender usingeither
historical examples from previousiterations of the agreement or scenarios based
on the highest probability of use. In both such cases these are used purely for cost
comparison.

Fororganizations where timely, cost-effective delivery is of utmostimportance,
such as for emergency response, logistics expertsareinvolvedin designingthe
tenders evenwhenlogisticsaspectsaren’tdirectly or explicitlyincorporated in
the requirements,i.e. FAsfor provision of goodsonly. Theyuse an iterative
designprocess to consider howthe FA will be used during emergency responses
and structure evaluation criteriaaccordingly.

2Buy2 suggeststhat reserving the right to undertake thelogistics components
througha third partyis advisable to ensure that costsforthese components are
not “unfairlyincreased dueto demand”. This gives buyers the flexibility to
contract forthese servicesthemselves and increase potential VFM.
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4.6 Suppliers perspective

Supplierscan also benefit from entering centralized FAs in the public sector.
Firstly, the sheer volume of the buying organizations that you canreach is an
obviousadvantage. As the CCS website states, suppliers canreach 17,000 buyers
who spend £12bna yearthrough their agreements.

CCS promotes their agreementsto supplier by advising them that they “can sell
large volumes of their products and servicesto UK public sector organizations as
thoughtheywere supplyinga single customer”.62 As SUPC explains, by
concluding an FA, suppliers benefit from fewer commercialapproaches and fewer
due diligence processesto complete. Thismeans suppliers only need to complete
the UK Government’s “Standard Selection Questionnaire”63 (SSQ) once. The
questionnaireis a mandatory partofthe procurement process for all spend over
certain thresholds. The SSQ requestsinformation about the organization, their
technical and professional capabilities and requests statements are made against
a set list of mandatoryand discretionary grounds for rejection. It is quite lengthy
and can be quite time consuming to complete, especially when dealing with
multiple public bodies.

Arecent case studyby Scotland Excel into the benefits for suppliers of
participatingin their FA for Tyres for Vehicle and Plant found that the agreement
was ableto support Scottish business andlocal economic development.

Aspera Supplier of Scotland Excel, “The framework hasallowed our business the
opportunity for significant growth. We now service 10 local authorities through
the Scotland Excel framework. We have found the councilstobe openin their
communications with us, treatingus fairly and encouraging a partnership
approach tobusiness. Notonlyhastheincreasein businessallowed usto grow
ourrevenue, it hasgivenusincreased buying power and negotiation tools which
have benefited ourbusinessas a whole.”64

62 https://www.crowncommercial.gov.uk/about-ccs/

63 https://www.gov.uk /government/publications/procurement-policy-note-816-standard-
selection-questionnaire-sq-template

64 http://www.scotland-excel.org.uk/home /Resources/Case-study-

pages/CaseStudy 76937.aspx
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4.7 Dynamic Purchasing Systems (DPS)

DPSwere established in the 2006 EU procurement regulations and further
refined in the newregulationsreleasedin 2015. To setup a DPS, tenders arerun
in a similarwayto FAs, according to the expected spend threshold, but suppliers
are grouped either byregionor category of services/goods. Minicompetitions are
then run forindividual regions or categories only. The key differences between a
DPSand an FA are that DPS do not restrict the number of suppliersthat can be
includedin each group.

Fora DPSyou have a high-level category of product or service with detailed
specifications of requirementsonlyreleased at the mini-competitionstage. This
meansthattheinitial procurement phaseis often quicker andless complicated
than those for setting up FAs. But consequently, contractingauthoritiesneeds to
be very prescriptive about the requirements at the secondary stage of
procurement. Forthe procurementbody managing the DPS, they canbelabor
intensive to maintainversus an FA since youhave 5/6 suppliers on an FAbut can
have upto 50 or 60 suppliers on a DPS. However, because the detailed
specification canbesetat the secondary stage,it meansthat contracting
authoritiescanfocusin on specific criteriatheyhave as strategic aims. This
meanslocal authoritiesthathave a mandate to, for example, promote thelocal
economy or encourage women-owned or BAME-owned business may do so
without thisbeing fixed for all users of the framework. In this way, a DPS might
be bettersuited to achieving these sustainability criteria for contracting
authorities.

A DPSworks at its best when teamed with software or an online platform through
which contractingauthorities canselect suppliers. A perfectexample of thisis
2Buy2’s Maintenance Booker. As supplier on the CCS managed ‘G-Cloud’FA,
2Buy2 selltheir digital platform called Maintenance Booker. It is a systemized
DPS of maintenance service providers with suppliers grouped regionally. For
example, ifa contracting authority requires gutter clearance and they’re based in
Yorkshire, theywill select their region and Maintenance Booker will suggesta
small group of pre-qualified suppliers who will participate in a mini competition
todelivertheservices. The platform gathers rating data from the service users on
the supplierson the DPS and once the service userhascompleted their review,
then thesupplieris ableto provide feedback on the service users. This way there
is a constantreviewofthe performance on the suppliers without the requirement
for formal KPIs.

Anotheradvantage of DPSover FAsis thatin a DPSthe managingbody may add
suppliers atany time provided they meet the minimum entry requirements setat
the startofthe process. This aspect means that when the procurement agencyis
onboarding new contracting authorities to use the DPS; it is possible toinclude
their preferred suppliers. In the example of the Church of England requirement
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for communion wine and wafers above, each individual church would have been
able to add theirusual local suppliersto DPSratherthanbeingrestrictedto 1 or2
national suppliers.

Two areas where a DPSis notas useful asan FA are for quick ad hoc purchases,
and for sectors where specifications of goods change regularly, that is, in sectors
where buyers arelooking forinnovation within a product orservice. FAsare
preferable for quick ad hoc requirementsbecause you canestablish
circumstances which allowfor direct contract placement at the secondary
procurement stage, but with a DPSyoumustalwaysrun a competition. Likewise,
with an FA you can writein clauses that allow for the suppliers to present product
or serviceinnovationson a setregularbasisthroughthelife of the agreement.
Whereaswitha DPS, unless you have foreseen what the changes to the goods and
services maybethis is not permissible.

Decisions on whetherto use DPS ora framework comes from critical supplier
intelligence gathering. If you knowthe current supplier base for the aggregated
contractingauthoritiesis usuallylots oflocal SMEsthen maynotwant toruna
nationwide tender since you can hurt and distort the market, thisis where DPSis
more appropriate.
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Chapter 5. Country Case Study: United Statesés

5.1 The ProcurementLandscapein the US

The U.S. procurement market is one of thelargestin theworld,and the
procurement lawwhich guides that market, a regulatory regime which is both
complex and mature, offersimportantlessons for other procurement systems
around the world. US spent about 9.4% ofits GDP orabout US$ 1.82 Trillionon
publicprocurement during2017%.

The Federal Acquisition Regulation, 48 C.F.R. (FAR)¢7is the principal regulation
governingfederal procurements. The FAR appliesto all executive departments,
military departments, and independent establishments as defined in 5 U.S.C. §§
101,102, and 104(1), as well as to wholly owned government corporations as
defined in 31 U.S.C. § 9101. These departmentsand entitieshave separate
supplements to the FAR that apply to their procurements. There are some
entities notcovered bythe FAR.

The Office of Federal Procurement Policy (OFPP) in the Office of Management
and Budget (OMB) has primary responsibility for public procurement policies
and regulation. The OFPP shapes the policies and practices that federal agencies
use toacquirethe goods and servicestheyneed to carry outtheir responsibilities.
Under FAR 1.202, the FAR is maintained through the coordinated action of the
Defense Acquisition Regulations Council (which representsthe US Department
of Defense) and the Civilian Agency Acquisition Council (which representsnon-
defense US government agencies).

5.2 Use of FA (IDIQ Contracts)in US

Competitive negotiations came to dominate federal procurement by thelate
twentieth century. In the 1990s, however, and partly as a result of enabling
legislationin the Federal Acquisition Streamlining Act of 1994, a different
contractingmethod —known most commonlyin the U.S. federal system as
“indefinite-delivery/indefinite-quantity” (IDIQ) contracting — cameto the front
ranks of federal contractingmethods.

This method is commonly referred to as “catalog” contracting, as contractors will
typically agreeto sellan array of goods and services to the governmentunder a
master catalogcontract, known as a “framework agreement” in other
jurisdictions (such as the European Union). The master catalog contract
generally will set forth ceiling unit prices; when the contractingagency (or

65 This case studyonlyrefers to federal level FAs in USA

66 https://www.open-contracting.org/wp-content/uploads/2020/08 /OCP2020-Global-
Public-Procurement-Spend.pdf

67 www.acquisition.gov /far
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anotheruser agency) ordersfrom the master contract, however, the ordering
agency may negotiate lower prices, sometimesby running a “mini-competition”
among the contractholders. The government originally may award only a small,
fixed number of master contracts (knownas a “closed” frameworkunderthe
UNCITRAL Model Law) or may allowadditional vendorsto join the arrangement
overtime (an “open” framework). How the arrangement is structured — for
example, howlongthe master catalog contractsare valid, howmanyvendors hold
master contracts, and how orders under those master contracts are notified and
competed — can have profound impacts on the success of the contracting method.

There are two different typesof catalogcontractsin the U.S. federal system, the
Multiple Award Schedules (MAS) contractsadministered by the U.S. General
Services Administration (GSA) under FAR Part 8,and the IDIQ contractsrun by
otheragencies (typically purchasing agencies providing centralized servicesto
otheruseragencies) under FARSubpart 16.5. The two regimes differin smallbut
importantways, forexample in the notice and transparency regarding
opportunities and awards, in the extent of competition, and in whether awarded
orders can be protested (what abroad mightbe called challenges to “framework
contracts” understanding FAs). Thelegal origin of IDIQ contractsis the Federal
Acquisition Regulation (FAR) section 16.504(a) (48 CFR 16.504).IDIQsare also
sometimes called "TaskOrders" or "Delivery Order Contracts." IDIQ contracts
are a subtype of Indefinite Delivery Contract (IDC), which is a "vehiclethathas
beenawarded to one or more vendors to facilitate the delivery of supply and
serviceorders”. An IDIQ contract allows for a certain amount of contract process
streamlining, asnegotiations canbe made onlywith the selected company (or
companies), and such contracts are exempt from protest, per Federal Acquisition
Regulations Subpart 33.

Probably the most important difference between IDIQ contractsand the GSA
Multiple Award Schedule contractsis how they control for price. Unlike “closed”
IDIQ contracts, which force vendors to compete tojoin, asnoted the GSA MAS
contractsare “open” frameworks —they are standing catalog contracts, and new
contractors canapply tojoinat any time. As a result, it is very difficult to use
competition between contractors to control price or quality as contractorsjoin
the standing arrangements, for it would be difficult to demand competition from
such potentially disparate vendors and still maintain a robust and efficient open
framework. The GSA MAS contractstherefore harness competitive forces outside
the government marketplace, in the commercial marketplace, to control prices:
undera “mostfavored customer” provisionknown asthe “Price Reductions
Clause,” MAS contractors must vowto reduce their MAS prices iftheyreduce
their commercial prices. Although GSA hasannounced that in the futureit
intendstorelymore on pricespaid dataandlesson thismostfavored customer
strategy —amongotherthings,a mostfavored customer commitment creates
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onerous fraud risks for contractors — the clause highlights the special challenges
raised byan “open” FA, suchas GSA’s MAS contracts.

Underan IDIQ contract, the government must order, and the contractor must
provide,a minimum agreed-upon quantity of products or services, also known as
a minimum guarantee. In addition, the contractor must provide any other
quantitiesordered by the governmentup to a stated maximum. An order, which
is placed whena concrete need arises, obligates funds and authorizes work.
Orders mustbewithin the scope, period of performance,and maximum value
and orquantitiesagreed toin the contract.

5.3 Multiple and Single Award IDIQ Contracts

“Multiple-award IDIQ contracts” refersto situations when contracts are awarded
totwo ormore contractors under a single solicitation. These contracts allow
agencies to establish a group of prequalified contractorsto compete for future
orders under streamlined ordering procedures once agencies determine their
specificneeds. Contracting officers must avoid situationsin which contractors
specializein one or a few areasof the work, creating thelikelihood that orders
would be awarded noncompetitively.

“Single-award IDIQ contracts” refersto situations when only one contractis
awarded under a solicitation. These contracts may have been competed or may
have beenawarded on a non-competitive basis. Ifa contractis awarded without
competition, it must follow certain procedures, for example, a justification and
approval document mustbe prepared and approved. Single-award IDIQs are
used under certain circumstances, such as when only one contractor is capable of
providingthe products or services.

A contractingofficer determines whether, for a specificsolicitation, to award
multiple IDIQ contracts oronly one. The FAR establishes a preference for
“multiple-award contracts.”

The ordering processes for a multiple-award IDIQ contract and single-award
IDIQ contractdiffer somewhat. For orders under single-award IDIQ contracts,
once a requirementis known, contractingofficials can place an order following
the proceduresoutlined in the contract. When multiple-award IDIQ contracts
have beenawarded, and a need arises, the requirement must be generally
competed, through “fair opportunity”, amongall of the IDIQ contract holders.
The specificproceduresrequired to provide fair opportunity differbased on the
dollarvalue of the orders. Contracting officers must provide each contractor a fair
opportunitytobe considered for each orderunless exceptions apply. Exceptions
to fair opportunity requirements for orders are permitted in certain
circumstances, such as whenonlyone sourceis capable of providingthe
particular productsor services sought. Beyond the requirement to meeta
minimum guarantee, contractors can choose to submit offers ornot.
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5.4 Pricing Approachesunder IDIQ contracts

Prices for well-defined products are usually established at time of IDIQ contract
award (first stage). However, for the productswhich are not well-defined and
services, pricesarediscovered at order stage (second stage). For IDIQ Contracts
with a mix of well-defined and less-defined products and services, price are
established at IDIQ Contractaward stage but refined at Orderlevels (second
stage).

5.5 Spendthrough IDIQ Coniracts

Over21% ofthe awards (in terms of Dollar value, during 2014) were made
through second-stage competitionsunder IDIQ contracts. Aspera report from
GAO, from fiscal years 2011 through 2015, the proportion of spending by federal
agencies on indefinite delivery/ indefinite quantity (IDIQ) contracts remained
stable and accounted for about a third of total government contract obligations.
Agenciesobligated more than $130 billion annually on these types of contracts.

About two-thirds of government-wide IDIQ obligations were for services, with
the remainder for products. Although the Federal Acquisition Regulation (FAR)
states a preference for multiple-award IDIQs, the majority of dollars government-
wide, approximately 60 percent, were obligated through single-award IDIQs.
About 70 percent of single-award IDIQ obligations and more than 85 percent of
orderobligationsunder multiple-award contracts were competed. Contracting
officials at DOD cited flexibility asthe main advantage for using IDIQ contracts,
noting thatit waseasier and fasterto place anorderunderan existing IDIQ
contract than to award a separate contract when a specific need arose.

5.6 Reasons cited foruse of IDIQ confracts

The contracting officers from Departments of Defense (DOD) provided following
reasonsforusing IDIQ contracts (notin any particular order):

e Easierand fastertoplaceanorderunderan IDIQ contractthanto solicit
and award a separate contract eachtimea need arose

e Price and technical approach canstill be evaluated at the time of placing
an order, but the overall turnaround time, they said, is significantlyless
than fora new contract

e More efficientto track funds and requirements for different customers
through orders, rather than making modificationsto stand-alone
contractsforthe same purpose
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e Close-out of ordersfrom IDIQ contractswasmuch faster, as each order
can be closed-outindividually when the last payment is made rather than

waitinguntil the entire contract was complete

e Provide more funding flexibility as funds are obligated as needed through
orders and not at contract award—as maybe required for some other
typesofcontracts

e Once theminimum guaranteeis satisfied on an IDIQ contract, there is no
further government obligation to procure additional products and
services under an IDIQ contract

e Bynotneeding to specify an exact quantity ortimingof deliveryat the
time of contractaward, program offices can accommodate unforeseen
needson an ongoing basisthrough issuance of orders

e Since theneedfortesting and training varies depending on the customer,
theserequirementswerelessdefined at contractaward, and willbe more
clearlyspecified at thetime of order.

Anotherstudy®8 by Jorge A. Rueda-Benavidesand Douglas D. Gransberg of lowa
State University compares the objectives and motivation of using IDIQ contracts
by four agenciesin transport sector namely Central Federal Land Highway
Division (CFLHD), New York State Department of Transportation (NYSDOT),
Florida Department of Transportation (FDOT) and Missouri Department of
Transportation (MoDOT). The resultsare givenin following table:

criub | Nisoor o001

Cost-related objectives

Reduce preconstruction cost O O O O
Reduce construction cost O
Encourage price competition O

More value for agency' money O

Schedule-related objectives

Reduce/compress/accelerate project O O O O

deliveryperiod

Flexibilityin deliveryscheduling O O O O
Quality-related objectives

Increase quality O O

Reduce riskrelated to contractor poor |

performance

Reduce risk of contractor default O

68 https://core.ac.uk /download/pdf/81696289.pdf
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Crtb | Nisoor o001

Contract administration-related objectives
Funding flexibility O

Cooperative relationship between 0 |
agencyand contractor(s)
Reduced agencystaffing requirements

Usefulness inemergency situations O

Limited owner's commitment O

(contractual minimal quantity)

Reduce changeorders |
Minimize unbalanced bids |

Abovetableshows thatallfour agenciesshare the desire to compressthe delivery
schedule, reduce pre-construction costs, and gain scheduling flexibility. Only two
agencies (CFLHDand NYSDOT)reported the potential to incentivize contractor
performance byindicating quality-related objectives. It is alsointerestingto note
that agencies cited more contract administration objectives thanthe classiccost,
schedule and quality objectives. This testifies to the ad ministrative flexibility that
isinherentto IDIQ contracts, mainly dueto the abilityto deliver multiple small
projectsusinga single procurement action that may extend acrossseveral years.

5.7 Reach-outto Coniracting Community

There are a number of federal databasesavailable online which are regularly
relied uponin the procurement community. Firms that willuse IDIQ agreements
toenterthefederal market oftenwill look to databases, such as the Schedules
Sales Query database, published by the sponsoring centralized purchasing
agency,the U.S. General Services Administration, in an effort to gain market
information. A number of private firms aggregate and sell data from the federal
market. Thisis notto say, however, that opportunities and awardsin the federal
government are uniformly transparent. Data on pending and approved federal
purchases through IDIQ contracts, for example, are notoriously incomplete.
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Chapter 6. Country Case Study: India

6.1 The ProcurementLandscapein India

India is one of thelargest economies among developing countries, which spent
about 20% ofits GDP or about US$ 530 Billion on public procurementduring
2017%9. The Constitution of India authorizesthe Federal and State Governments
to contract for goodsand servicesbutit doesnot stipulate any procure ment
policies or procedures. Thereis no federal level legislation exclusively governing
publicprocurement and the principal policy instrument is General Financial
Rules (GFR)lastmodifiedin 2017. In addition a few legislationssuch as the
Contract Act1872, Sale of Goods Act1930, Prevention of Corruption Act 1988,
Arbitrationand Conciliation Act 1996, etc. are alsoapplicable to public
procurement. In 2017, the governmentissued the Public Procurement
(Preferenceto Makein India) Order 2017 (revised subsequently) which grants
purchase preference tolocal suppliersbased on certainconditionsso as to
promote manufacturingand production of goodsand services in India.

Some ofthe States namely Tamil Nadu, Karnataka, Andhra Pradesh, Assam,
Punjab and Rajasthan have enacted state-specific legislationthat govern
procedure for procurementin these states

Main oversightbodies for publicprocurement are Comptroller & Auditor General
of India (CAG) tasked with audit of government expenditure to ensure value for
money; the Central Vigilance Commission (CVC) tasked with ensuring
transparency and objectivity in public procurement; the Competition
Commission of India (CCI) to check anti-competitive elements; and the Central
Bureau of Investigation (CBI) engaged forinvestigation and prosecution of the
criminal activities in the procurement process such as corruptionissues.

6.2 Use of FA (Rate Contracts) in India

A Rate Contract7e (whichis similarto Model-1FA) is an agreementbetween the
purchaser and the supplier for supply of specified goods (and allied services, if
any) at specified price and terms & conditions (asincorporated in the agreement)
during the period covered by the Rate Contract. These were first introduced many
decades back. No quantity is mentioned noris any minimum drawl guaranteed in
the Rate Contract. The Rate Contract is in the nature of a standingoffer from the
supplier firm. Thefirm and/orthe purchaser are entitled to withdraw/cancel the
Rate Contractby serving an appropriate notice on each other giving 15 (fifteen)

69 https://www.open-contracting.org/wp-content/uploads/2020/08 /OCP2020-Global-
Public-Procurement-Spend.pdf
70https://doe.gov.in/sites/default/files/Manual%20for%20Procurement%200f%20Goods
%202017_0_0.pdf
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days’time. However, once a supply orderis placed on the supplier for supplyofa
definite quantityin terms of the rate contract during the validity period of the
rate contract, that supply orderbecomes a valid and binding contract.

In view of Government e-Marketplace (GeM) cominginto operation (see next
paragraph), federal governmentin India has allowed use of Rate Contract only
for specialized and engineering items. However state governments still
extensivelyuserate contracts for a large number of items.

The Central Purchase Organization sharesall therelevantdetails of therate
contractson itswebsite. The user entities can place online supplyorders. Ifan
entitydirectly procures Central Purchase Organization’s rate contracted goods or
services from the suppliers, the pricesto be paid for such goodsor services shall
not exceed those stipulated in therate contract and the othersalienttermsand
conditionsofthe purchase should bein line withthose specifiedin therate
contract.

The goods orservices for which Rate Contracts are to be concluded by Central
Purchase Organization should meet followingrequirements:

e Should berequired by more than two organizations;

e Forwhich prices arelikelytobe stable or where Rate Contracts could be
finalized with provision of price variations to account for fluctuation of

marketrates of raw materials etc.;

e Forwhich Rate Contract is convenient to operate and annual drawlsare
economical.

Rate contractsmaynotbe suitable for goods or services oflow value and which
are required bytheusers in very small quantities; and for the scarce, critical or
perpetually short supply goods orservices.

The period of a Rate Contract should normallybe one year for stable technology
products. However, in special cases, shorter orlonger period not more than two
years may be considered.

The process described above is for federal government. States’ procedure may
slightlyvary.

6.3 India’s Government e-Marketplace (GeM)”

In orderto improve transparency of decision-making in the publicprocurement
process and to reduce malpractices, the Government of India decided to setup an
online marketplace for publicprocurement, a Government-to-Business platform

7t https://gem.gov.in

Chapter 6. Country Case Study: India 78


https://gem.gov.in/

(G2B). An online marketplace (or e-commerce marketplace)is a type ofe-
commerce site where productsorservices are offered by a number of sellers and
all the buyers (i.e.the government agenciesand departments) can select the
products and services offered by any of the sellers, based on their own criteria.
This enables a competitive pricing structure and implies the government
procures more cost-efficiently.

The platformwaslaunched in August2016.To provide thelegislative support to
this initiative, the General Financial Rules (GFR), 2017mandated use of GeM by
all the federal government departmentsand entities. Eventhough state
governmentsare notmandated to use GeM, based on advantages of this system,
most of the states voluntarily entered into Memorand um of Understanding
(MoU) with GeM. As a result,nowalmost all the states in Indiaare using GeM.

GeM also providesthebuyers with an optionto selectonly MSMEs and choose a
seller from amongstthem72. Thishashelped buyersin significantlyincreasing
share of MSME purchases in their overall procurement of goodsand services.

The Government e-Marketplace Special Purpose Vehicle (GeM SPV), a Non-
Profit Company (100% owned by Government) under the Ministry of Commerce,
Government of India has beenincorporated under the Companies Act, 2013to
develop, manage and maintain the GeM platform. For financial sustainability,
GeM charges 0.5% of transactionvalue up to INR 500 Million while percentage
fee goes down forlargertransactions beyond this. No fee is charged from MSME
suppliers, which are awarded a large number of contracts.

GeM is an example of open multi-supplier FA, where alltermsand conditions
(including price ofitems) are finalized and purchaser could simply put purchase
orderby clickingon desired item. Another novelty of GeM is option of second
stage competitionthroughbiddingorreverse e-auction. Henceit is a variation of
Model 1 (but instead of closed it is open for newvendors to joinand the Vendors
are free to modify offered price anytime) and Model 3 (ifbidding or e-reverse
auctionis used amonglisted vendors). The business processes are described
below:

1. Registration of Vendors: GeMis an openportal, wherein any seller /
service provider can register7s (subject to meeting essential requirements
like havingvalid identity/registration documents). While registering,
Vendoralso entersdatalike number of years of experience, financial

72 https://www.centreforpublicimpact.org/case-study/indian-governments-e-
marketplace-gem

73 The GeM registration process is driven by principlesof ease, convenience and minimal
data entry. Registration istrust based (self-certified) and validated exclusively through
online integration with domain databases. Aadhaar (citizen identification number) is used
asthe primaryuser identification proof. User accounts areregularly monitored to detect
inactive accounts
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turnover/profitandlossetc. Theyalso mention the locations they want to
serve.

2. Addingan Item on GeM: Product specificationson GeM have been
standardized, known as Technical Parameters (TPs)74. Every listingon
GeM is against these TPs, undertherelevant category. To ensure price
reasonableness, Vendors are required to display discount offered on
Maximum Retail Price (MRP)ofthatitem.

3. PurchaseOptions: Thereare 3 purchase optionsnamely direct
purchase (catalogue mode) 75, bidding and e-reverse auction (e-RA).
While opting for second stage competition, Purchaser canselecteither
biddingore-reverse auction. Also,bidders’ qualifications (like minimum
number of years of experience, financialturnover etc.) could be defined.
Portal will allowonly those vendors to participate in second stage
competition who meet these minimum qualification requirements.
Additionally, purchaser will define deliverylocation, delivery period etc.
While using e-RA, start and end time as well as minimum decrement are
also defined by Purchaser.

4. Demand Aggregation: Demand Aggregation allowsbuyers to
aggregate demand across buying teams. Forinstance, the central
Ministry can aggregate common or aggregate demand across states
undera common bid. While the bidis centralized, ordersinvoicesand
payments thereon canbe assigned to individual and multiple agencies on
GeM.

5. Bunching/Bundling: Bunchingis a process of buying multiple goods
in a single orderi.e.througha single seller whereas bundling is a similar
process of buying goods along with related services. The GeM platform
allows bunching /bundling of multiple goods / services as per pre-defined
categories where sellers selling these multiple goods / servicesare
available.

74 The TPs on the GeM platform are demand driven, market-aligned, consultativeand
dynamic. In a scenario where the buyer finds the Technical Parametersdefined on the
GeM platform for anygood or service as not sufficiently comprehensive and requires
parameters to be either added or modified, the buyershall be able to inform GeM of its
requirements. This processis inbuilt into the platformto the extent possible. Standard
Operating Procedures (SOPs) for such upgradesand updates of TP of GeM catalogue is
dynamic and evolving, without compromising on the need to keep the GeM catalogue
genericatalltimes

75 Awarding contract to lowest (L1) supplier is also possible through comparing prices of
same item offered by different vendors, but withoutanybidding or e-RA
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6. Multi-cart: The GeM platform provides itsbuyers with the multi-cart

featurethatallowsthebuyers to have many carts simultaneously. This
enables thebuyerto savetheitemsin the cartfora specified duration.

Category and Catalogue Management: Categoryis created by GeM
with skeleton technical specifications (with UNSPC code). Product
Approval Teamreviews and approvesany product uploaded by the Seller.
Only approved products are displayed to buyers. In orderto ensure that
the Buyers get genuine products at the mostreasonable prices, GeM has
classifiedits Cataloguein four Quadrants

e Quadranti: Highvalueitems (e.g. Automobiles)are listed in this
quadrant, whichwillbe only sourced from GeMvalidated OEMs.

e Quadrant2: Medium value items which require after-sales technical
support (such as computers)are included in in this quadrant, which
will be sourced from either from GeM validated OEMs or validated
OEM authorized resellers.

e Quadrant3: Othermedium valueitems (such as furniture or textiles)
are includedin thisquadrant, which willbe sourced either from
OEMs or OEM authorized resellers. Whenre-selleris uploading a
new catalogue, it would go to OEM firstfor approval.

e Quadrant4: Lowenditems (e.g. soaps, stationery) arelisted in this
quadrant, which can be sourced from anyseller. Whenre-selleris
uploading a new catalogue, it would go to OEM first forapproval.

Price Reasonability Tools: GeM has embedded multiple features so

that Buyersmay ascertain on price reasonability of productsbefore

placement of Orders. Theseinclude

e Price Trends— HelpsBuyers to ensure reasonability of rates quoted
by Sellers

e  Price Comparison from Other Marketplaces — Tool available for
Buyersto compare rates with other websites

e Price Comparison in GeM: GeM provides the facility to compare
multiple productsin the GeM Marketplace.

Seller Rating: A strongvendor rating system will reward good
performance of sellers by giving them opportunity for more business.
Sellers will also be ableto improve upontheirratingsbyfocusingon
specificareas and fake/inactive sellers will be weeded out,hence
ensuring only genuine sellers getto do business with government. GeM
uses following parametersfor the Seller Rating:

e Coverage

e TimelyDelivery

e Quality of Order Fulfillment

e Reliability
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10. Buyer Classification: Based on timeliness of release of payments,
buyers are classified as Red (more than 30 paymentsdue for more than
70 days), Orange (more than 20 payments due for more than 70days)
and Green (remaining cases). Thisfeatureis introduced to help the
Sellers make informed decisions. Sellerswillnot be penalized for
rejectingorders from “Red” classbuyers.

11. Logisticsand Product Quality Management: GeMdoes nothave
any role in delivery and thisresponsibility is entirely taken care by Seller.
However delivery performance is monitored (and usedin Supplierrating
described above). In some cases, buyer takes the logistics responsibility.
GeM has a “Local Filter” optionto limit participation from the same
geographical area, so thatlogistic defaults canbe minimized. For
Geographical Tag Products, GeM proposes to use Block-chain technology
for trackingtransportation from origin to destination. For product
quality assurance, some Agencies are empaneled by GeM and buyerscan
opt for getting the productstested by them.

12. Integrated Incident Management: Incident Management canbe
used by Buyersand Sellers to raise issuesfor any Pre-order placement
and/or Post-order placement deviations:

e Pre-orderplacement Incident management will deal with the
deviations in the Product Catalogue, Seller Registration, Seller
Authorization.

e Post-order Placement Incident Management willdeal with the
contract deviationsby the Seller.

13. Change Management: Apart from regulatory support making use of
GeM mandatory, GeMalsoconducts a large number of trainings for both
buyers and sellers; and provide handholding through Help Desk.

As of February2021,GeM had 2,247,662 listed products, 1,061,314 Sellers &
Service Providers with transaction value of about US$ 12 Billion. GeM hasset an
ambitioustarget to achieve transaction value equivalent to 4-5% of India’s GDP
in afewyears’time.

One ofthe unique advantage of GeM is to provide accessto the small and
medium enterprises (SME) as well as women-owned businesses. Currently 40%
of suppliers belong to these categories securingabout 58% of the ordersin terms
of value.

Table-3 belowprovidesa comparison between GeM and similar platformsin
othercountries.
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Table 3: Comparison of GeM with its other Peers (2019)

Platform

Country
Established

Total GMV

Suppliers
Buyers

Revenue model

Operating
model
innovations

Pricing

Product
Management

Direccion

ChileCompra

Chile
2003

US$ 10-12 Bn

125,000+
15,000+

Funded by Government -
10-15 Mn USD grant
annually

Analiza - Online
information about public
procurement processes
Observatorio -
Ombudsman and
whistleblower protection
MicroCompra - direct
purchases channel

Internal and external
procurement specialists;
Alliance with Inter-
American Government
Procurement Network
(RICG) for tracking prices
across LatAm countries

Work groups with
suppliers associations;
catalogue updated every 6
months based on
feedback/discussions.

oIz

Singapore
2000

US$16-17 Bn

42,000+
10,000+

One time registration

Korea
2002

USS$ 63 Bn - Centralized
(PPS): US$31Bn;
Decentralized: US$ 32
Bn
340,000+
44,000+

Mix of fixed and variable

India
2016

US$ 12 Bn

1,061,314 +
49,954 +

Initial grant for a period

fee of 320 SGD to sellers fee. Buyers charged slab of two years, after which

for more than one
account

GeBIZ Mall - goods
and services at
promotional prices
through electronic
catalogues.

In-house and external
procurement specialists
to identify price
benchmarks and get
independent market
data; Demand
aggregation

Regular interactions
with forums of
supplier/buyers;
management by
category
heads/procurement
experts

wise transaction fee

Integrated Shopping
Mall — fixed price for
repetitive purchases

Online construction
cost calculator -
construction cost
management system

In-house and external
procurement specialists
to identify price
benchmarks for and get
independent market data

Regular interactions with
forums of
supplier/buyers;
management by category
heads/procurement
experts

Self Sustaining

Integrated public
procurement
marketplace,
Realtime paperless
verification of
credentials, real-time
prices, reasonability
feature

Audit trail, embedded

compliancesin
workflow

Market determined
prices suitably guided
by price band at point of
listing, Price
reasonability tools
(historical purchase
price and price crawling
on 34 party sites).

CCM7 & Forums,
involvement of OEM in
Catalogue
Management”7,

Industry association
MOU, SCOGeM7®

76 Category Creation Meeting
77 hitps://assets-bg.gem.gov.in /resources/pdf/quadrant-policy-of-gem.pdf

78 Standing Committee on Government e-Marketplace
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6.4 Project-level FA - National Dairy Support Project

The Government of India’s National Dairy Development Board (NDDB) has used
FAs as a central component of its strategy for improving value-for-money in
procurement of dairy equipment and allied items under World Bank-financed
National Dairy Support Project (NDSP)with remarkable success. About 150 end-
implementing agencies (EIAs), dispersed acrossthe country, used FAs under this
Project for procurement of dairy equipment and consumables.

NDDB mainly used open FA (Model-3). These FAs involved two stage
competition. In first stage, evaluation of proposals was done on factors other than
price and NDDB signed the FAswith the proposers whomet the specified
qualification criteriaand whose proposal was otherwise substantially responsive.
In the second stage mini-competition, Purchase Orderswere placed by EIAsto
the FA Holder offering lowest price and complying with delivery requirements (as
required by EIAs).

In few cases, NDDB alsoused Model-1FA. In these cases bothtechnical and
financial proposals were invited together and FA was signed with the Proposer
whose Proposalhasbeen determined to be substantially responsive and who has
quotedlowest evaluated price. EIAs issued the Purchase Ordersdirectly to the
Supplier during the validity of FA indicating detailslike quantity, delivery
location, delivery schedule etc. These were “Closed” FAs.

Once the FAssigned by NDDB, EIAswere informed about them. NDDB closely
monitored use of these FAsthrough a web-based system. NDDB also conducted
inspectionand testing of supplied items on sample basis and also monitored the
price quoted for sameitem across the country.

Atotal of 91 FAs were set-up under NDSP. Cumulative amount of purchase
orders issued underthese FAs is INR 6526 Million (approx. US$ 100 Million). On
average, FA resulted in average 10.37% saving over procurement of sameitems
throughnon-FAmethods. This saving resulted in better value formoney asmore
EIAs couldbe supported in overall financial envelope. Additional benefits such as
lessereffortsneeded from EIAsin placing purchase orders as well as time saving
(in comparisonto non-FAmethods) have notbeen monetized for the purpose of
calculation of this saving,

Basedon a surveyofusers, 94% of EIAs agreed thatthe use of FAs resulted in
economy (saving)in comparison to alternative procurement methods. Moreover,
100% ofthe EIAsfeltthatuse of FAs resulted in efficiency (faster delivery and
less efforts from EIAs) in comparison to alternative methods. 89% ofthe EIAs
admitted that FA resulted in better quality of items (due to centralized inspection
and testing). Veryfewdisadvantages were cited and major one was thelack of
flexibility to customize the requirements, whichwasmentioned by 5% of EIAs.
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74% of the suppliers conveyed that FAs have resulted in timely payments. 95% of
the suppliersadmitted that FAs resulted in better quality assurance of items
supplied. 42% of the suppliersfeltthat assured payments, shorter procurement
cycle time and simplified process are the major advantage of using FAs. On
potential challenges, almost73% of the suppliersreported no disadvantage of
FAs. Only13% felt that FAsresulted in lesser opportunity forinnovation/
customization andlesser competition.
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Chapter 7. Countiry Case Study: Brazil

7.1 The Procurement Landscape in Brazil

Brazil spent about 8.2% of its GDP orabout US$ 168 Billion on public
procurement during 201779. According to article 22, XXVII of Brazilian
Constitution, the Union has the exclusive competence to legislate on general rules
for biddingand public procurement, in allmodalities, that shall be applicable by
the otherentities. Thus, althoughit is possible for States and Municipalitiesto
issue local and regional public procurement regulations, the general contracting
regime defined by the Union mustbe observed. The main legislation concerning
the public procurement is Federal Law 8666/93 which establishes the general
rules for public bidding and contracts. It is worth mentioning that recently the
Brazilian Congresshasvoted and approved the LawProject No. 4253 / 20 that
shall replace the regime of Law No. 8666/93 (“Public Bidding Law”).

In addition, thereis also the provision for Prices’ Registration (LawNo.
10520/2002) and the Differentiated Public Contracting Regime (“Regime
Diferenciado de Contratagdes Publicas”), provided for Law No.12462/2011. The
complex contractsare governed by Law No. 8987/1995 (in case of public service
concessions, permissions and authorizations) and LawNo. 11079/2004 (that sets
forth the public-private partnership contracts). Finally, the state-owned
companies have their own publicprocurement framework, governed by Law No.
13303/2016 as well as itsinternal procurement regulations, which also stablishes
specifics type of contracts (such as the efficiency contract and the strategic
partnerships), as well asthe bidding procedures.

Accordingto the Brazilian procurement legislation, Bidding Act (Act Number
8666/93), any federal government department must use competitive tendering as
a procedure to make a purchase of a good, perform a work, oracquire a service
throughthird parties. In the Brazilian legislation, competitive bidding is defined
as the administrative procedure whereby the public administrator selects,among
all applications submitted for the supply of works, goods or services, which one
best servesthe publicinterest, and awardsto the winner the rightto supply to the
government.

The federal government departments may use the following forms of
procurement for goods, works and services: (i) Open Competitive Bidding (ora
reverse auction8° in which any supplieris allowed to submit a bid), (ii) Pre-
Qualified Bidders (ora reverse auctionin which only suppliers with solid track

79 https://www.open-contracting.org/wp-content/uploads/2020/08/0CP2020-Global-
Public-Procurement-Spend.pdf

80 Under Reverse “Auction”, the bidders are allowed to submit onlyone pricebid and the
contractis awarded to lowest responsive bidder.
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record of providing goods forthe government are allowed to bid), (iii) Invited
Bidders (orareverse auctionin which onlyinvited bidders are allowed to bid),
(iv) OpenHybrid Competitive Bidding (or a reverse auction followed by a reverse
English auction8tin which any supplieris allowed to submita bid), and (v) Open
Electronic Competitive Bidding (or an electronic reverse English auction in which
any supplieris allowed to submit a bid).

The value and type of product or service determinesthe form of procurement to
be used.In general, goods, servicesand works ofhigh valuesmustbe acquired
through Open Competitive Bidding, while those of lower values can be acquired
throughInvited Bidders. Forintermediate values, one canpurchase them
through Pre-Qualified Bidders. Open Hybrid and Electronic Competitive Bidding
can be used for purchasing of standardized goods and services of any value.
However, they cannot be used for construction and engineering services.

7.2 Use of FA (Price Registration)in Brazil

The Brazilian System of Price Registration or pregdoregistrode precos (PR)is a
pooled procurement system in which several public agencies and entitiesgather
and organize a joint competitive bidding to acquire/purchase goods, and
suppliers offer goods and services at uniform prices and terms for all members of
the PR. The public entities may contract the winning supplier to provide goods
and servicesand order shipments of various sizes at their own convenience and
without a predetermined frequencywithin a period of 12 months. Asin the
standard individual procurement system, the ad ministration authority must
specifythereserve price, thatis,its willingness to payforthe goods/services. The
reserve priceis also determined through a wide market survey. The Price
Registration System (RP) was implemented in Brazil in 2001through Decree
Number 3.931 0f19/09/2001aimingto cut downtheredtapeandthehigh
transaction costsin publicawarding caused bythe Bidding Act (Act Number
8.666/93). It is governed by Federallaw7.892/2013 (updated in august2018).

The procurement transactions in the Price Registration system mustrely on an
Open Competitive Bidding, Open Hybrid or Electronic Competitive Bidding,
Lowestpriceis the only award criterion allowedin PR.

Accordingto the Brazilian law, the Price Registration system should be employed
when a set of off-the-shelf goods orservicesare required by more than one
agency, entity, or government programs along a year; and when, by the nature of
the goods, it is not possible to stipulate precisely the demand for them.

81 Under Reverse “English Auction”, the price startshigh and decreases as sellers bid for
the item until one seller is leftwith lowest pricebid and anylowerbidisn't received during
the given time period.
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The buyers in a Price Registration pool are classified as manager-participant, no-
manager-participant, and free-rider. A manager-participant is the public entity
responsible forthe procurement procedures in the PR (e.g., invitation of
suppliers for competitive bidding, market research, specification of the
demanded goods and quantities, definition of the reserve price,and runningthe
auction), and also for managingallinformation in the procurement transaction.
Ano-manager-participantis a public entity that participatesin the purchase of
goods and helps the manager to organize the procurement procedures. A free-
rider, in contrast,does not participate in the procurement process, but he can
applyforthe acquisition of goodsand services at pricesand terms convened
betweenthe original pool and the awarded supplier as long asthetotal purchased
quantitiesremain belowthelegal maximum.

A PR can be established by one contracting entity orjointlybya group of entities
that pooled their procurement demands. Withinthelimits established in the PR,
the procuringentities have the autonomyto determine the quantitytobe
purchased and the number of orders theyissue within an established PR during
the agreement period, and it is even possible for procuring entitiesto not issue
any order. However, procuring entities that established a PR for a group of
products, cannotuse other procurement methods in orderto procure those
products.

Any Supplier firm that meets the requirements set by the managing agency may
applytobeadmitted as a newsignatory of the PR minutes, the documentthat
certifiesthe convened price.

The RP enables (i) higher speed in contracting, (ii) better inventory management
and control, (iii) better budget execution and (iv) fewer bidding processes. Such
benefitsarise out of higher flexibility of the RP that makes easier for the entities
and public bodiesto procure goods and services, allowingthemtojoin a PR
System at their own convenience. Naturally, such aspects assure better public
management. Onthe otherhand, the Price Registration System (RP) also holds
the benefits arising out of the Bidding Actas any RP should be made accordingto
the selection and award criteria provided by suchlegislation, especially that the
RP has the “lowest price supplierrule” as selection decision rule, whichis a good
mechanism for selection of suppliers for standardized products.
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7.3 Extent of Use of Price Registration

PR has been used quite extensively for some of the sectorsand items in Brazil.
Forexample, historical datashow thatthe share of PR was more than 90% during
the year 2009 foritemslike medical sets and assemblies, hospital furnishings,
equipment and utensils,and medical and surgical instruments and suppliessz.

Following two charts83showthetrend of use of PRin Brazil overtheyearsin
terms of number and volume (value) of procurement at federallevel.

Figure 3. Number of Purchases through the Price Registration as Compared
to the Total Number of Purchased Items - Federal Government Procurement

14.00%

11.80%

.00Y 11.00% 11.20%
12.00% 00% 10.60%

10.10%
10.00% 8.90%

8.00%

6.00%

PERCENTAGE

4.00%
2.00%

0.00%
2014 2015 2016 2017 2018 2019

YEAR

It may be observed from above chart that the number of purchasesusing PR has
beenin therange of 8% to 12% overtheyears. Though there wasa period of
growth upto 2017, the numbers are coming down thereafter.

82 http://www.ippa.org/images/PROCEEDINGS/IPPCs/Part2/PAPER2-19.pdf
83 Based on “portal.transparencia” and “compras.dados”
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Figure 4. Volume of Purchases through the Price Registration as Compared to
the Total Volume of Purchased Items — Federal Government Procurement
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The volume of purchasesusing PR has beenin therange of13% to 23% overthe
years with no definite trend. Eventhough PR maybe predominant procurement
methodsforsomeitems, it formsabout one-fifth of overall procurement spend at
federallevel, whichis still significant.
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Chapter 8. Country Case Study: Ethiopia

8.1 The Procurement Landscape in Ethiopia

The Executive, Legislative and Judicial branches of the Government of Ethiopia
are governed underthe Constitution of the Federal DemocraticRepublic of
Ethiopia (FDRE). The Constitution provides for a federal government and nine
regional states (oneregional state wasrecentlyinduded) with two chartered
cities (Addis Ababaand Dire Dawa). The Constitution confers enumerated
powers and responsibilities uponthe Federal Government, which hasthe power,
for instance, to formulate and implement national policies, plans and strategies
concerningtheoverall economic and social developmentsand to formulateand
execute national policiesand strategies. The FDRE Constitutionalso allocates
significant powers and responsibilities to Regional State Governmentsand the
two chartered cities. The Regional State and the chartered cities have their own
constitution, and also promulgate their own proclamations, regulations,
directivesand manuals. Ethiopiaspentabout 8.3% ofits GDP orabout US$ 6.8
Billion on public procurement during 201784,

Public Procurementin Ethiopia adoptsthreelayers of structure with a mix of
decentralized and centralized procurement arrangement. The public
procurement is implemented at Federal, Regional and Woreda (local) level. In
some regions, thereis also zonal structure which is an ad ministration in between
the regional and Woredalevel. There are more than 1,200 publicbodies
(ministries at federallevel and sector offices at regionallevel) who have
established procurement structure and carry out their own procurement. In
addition, morethan 1,200 local administrations established procurement units
that are responsible for consolidating demand and procuringcentrally through
competitive methods.

With the establishment of the Federal Public Procurement and Property Disposal
Service (PPPDS), FA was introduced forthe firsttime in Ethiopia in the year
2010. The federal PPPDSis responsible to setup the FAsthat areusedby more
than 187 public entities and higher education institutes by issuing call-off orders.

8.2 Rules and Regulations Governing FAs

The highestauthority of the Federal Governmentis the House of People
Representatives elected every five years through the general election. Decrees of
the House of People Representativesbecome Proclamations once it is adopted.
This bodyissuesthe Ethiopian Federal Government Procurement and Property
Administration Proclamation whichis the key primarylegislation on federal

84 https://www.open-contracting.org/wp-content/uploads/2020/08 /OCP2020-Global-
Public-Procurement-Spend.pdf
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publicprocurement. Subsequently, the Council of Ministersissue Regulations,
the Federal Ministries issue Directives and the public bodies canissue manuals.
The Regional State and the chartered citieshave also their own respective House
of People Representativeswhohave parallel duties and responsibilities like its
Federal counterpart. Hence, each region issues proclamations through their own
respective House of Peoples Representatives.

The Federal Government FA procurementis guided by the Federal Government
Procurement and Property Administration Proclamation. The proclamation
defines FAsandincludesthe general proceduresto establish FA. The procedures
include provisionssuch asthe FA shallbe awarded through openbidding
procedure, the agreementto remain valid forthree years, and the orderthat
publicbodies place with the suppliers for goodsand services of their
requirementsunderthe FA shall confirm to the termsofthe FA regardingprice,
terms of payment and other matters related to the execution of procure ment.

Next tothe proclamation, the governing procurementlegislationis the Federal
Government Public Procurement Directive, issued by the Ministry of Finance,
which includesthe detail procedures in carrying out the FA procurements. In the
Directive, the dutiesand responsibilities of the PPPDS including monitoringthe
performance of FA suppliers, bid invitation procedures and content, bidding
document preparation, evaluationand award, and contract administrationare
clearlystated. The Federal Public Procurement and Property Administration
Agency (PPPAA) publish the Public Procurement Manual, Manual on Public
Procurement Complaint Procedure, and Manual on the use of FAs and Standard
Bidding Documents to beused bythe federal public bodies. In regional states and
the city administrations, these documents are issued by the respective Finance
Bureau.

The Manual on Framework Agreementsissued by the PPPDS provides more
coverage and explanation on theuse of FAs. It defines FA as “a basic agreement
with supplier whichsetsouttermsand conditionsthatallowpublic bodiesto
order goods or services throughout the term of the agreement under the terms
and conditionsspecifiedin that framework agreement”. It also providessome
basic requirementsforthe FAs. Forexample, FA sets outtheterms and
conditions for subsequent call-off contracts but, doesnot oblige an entity to place
purchase orders using the FA unlessthe demand arises. Hence, contractsare
formed onlywhen goods or services are called off by issuing purchase order
underthe FA. Entities do noteven have to issue any minimum number or value
of orders through the FA, and the FA does not guarantee any minimum or
maximum amount of expenditure. Issuance of purchase orders to obtainthe
goods orservices hereunderis wholly withinthe discretion of publicbodies.
Furthermore, nothingin the agreement should be construed to limit public
bodiesfrom usingother suppliers (outside the FA) to supply goods or services,
similartothoseon the FA. FA established by one entitycanbeaccessed by other
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publicbodies, provided such bodies are partly or wholly financed by the federal
government, higher educationinstitutions, or publicinstitutions. Ethiopian FA is
a specialtype of Model 1 FA concluded by using the lowest-price criterion, but
without specifyingin advance the number of awardees. Only the maximum
number of awardeesis made public.

This Public Procurement and Property Administration Agency has prepared the
FA-Standard Bidding Document (FASBD) - Goods and Related Services foruse
by the Public Procurement and Property Disposal Service. For procurement of
goods and services which are commonlyused by public bodies, orhave national
significance as well as recurrent requirements of similaritems in desired quality
and at prices attributable to economies of scale resulting from bulk purchases,
the PPPDS and other public bodies are required to use this FA SBD. The SBD
includes provisions of price adjustments, the terms and conditions of the price
adjustment as well as the manner ofits application, thelist of beneficiary
institutions, and the duration of the FA.

8.3 Institutional Arrangements Governing FAs

The proclamationthat definesthe powersand duties of the executive organs of
the Federal Republicof Ethiopia providesthe Ministry of Finance the powersand
duties to establish procurement and property management system of the Federal
Government and supervise implementation of the same. Accordingly, the
Ministry of Finance supervises PPPDS, the entity responsible for carryingout the
procurement of goods and services fallingunder thelist of common useritems
through FA. The Ministry of Finance also supervises the procurement regulatory
body ofthe Federal Agencies- PPPAA. Theregionalstatesand the two city
administrations also followthe same structure forthe operation of the FAsand
established a central unit responsible for the procurement of common useritems
through FAs. Unlike the Federal government, in the regional states and the two
city administrations, the Bureau of Finance serves asa regulatory body.

At federal level, the list of common useritemsshallbeidentified and
communicatedto PPPDS and the publicbodiesby the PPPAA. Hence, the public
bodiesshallusethelistas a reference and submit their annual procurement
requirementstothe PPPDS. The PPPDS preparesits own procurementplanby
consolidatingthe requirementsreceived from the publicbodies. The regional
states and the city administrations also use the list of common useritems
published by the federal PPPAAas a reference.
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8.4 Extent of Use of FAs

At Federallevel, the PPPDS prepares and issues invitationto bid and performs all
the procurement processes. The evaluation is conducted on item byitembasis
and the successfullowestbidder foreachitemis guaranteed to take 60% of the
estimated quantity demand. The second-lowest and the third-lowest bidder are
offered the option of matching the lowest bidder’s price. Ifboth accept, thenit is
split equally for the remaining 40%. If only one accepts the counteroffer, this
bidderreceives 40% of the estimated quantity. If nolower ranked bidder accepts
this counter offer the lowest bidder receives 100% of the estimated quantity. The
PPPDSsigns FA withthe successfulbidder whichis valid forup to threeyears.
The signed agreement with suppliers is communicated to the beneficiary public
bodieswith thelist of supplier(s) to whomthe publicbodies can issue purchase
orders. After signing of the agreement, the FA provides the supplier withinitial
grace period of two months and one month preparation time to start delivery for
imported andlocally produced itemsrespectively. After theinitial period is
elapsed, delivery shallbe made after 14 days of receipt of purchase order from the
publicbodies.

In the regionalstates and the two city administrationstoo, it is their respective
PPPDSthatconsolidates the procurement plan and perform allthe procurement
activitiesuntilfinalization of FA. The signed agreement is disseminated to the
beneficiaryentitiesso thattheycan place purchase orderswhenthe demand
arises.

At federal level, 108 number of FAs are in operation covering more than 500
number different categories of items which covers the period 2019-2021. Annual
value of purchase orders issued under these FAsis approx. US$ 128 million.

Although all regional states and the twochartered cities established their own
central procuring unit for FA, their experience in implementation of the system
varies significantly. Relatively, the Addis Ababa (AA) City Administrationand the
Oromia Regional state are better placed in theuse of the FA. The AA city started
operationaboutfiveyearsbackin 2016 by procuring furniture and ICT items.
Currently; it expands the common useritemlist by adding stationery, tonners
and uniform clothes. The total number of items included in the FA alsoincreased
from 18 to 250 between 2016 and 2020. The average annual expenditure of these
itemsreached to about USD 6.5 million. Similarly, the Oromiaregional state is
procuring ICT, stationery, tonners, tires, sanitary materials, and uniform clothes
with average annual expenditure of about USD 3.49 million through FA.
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Chapter 9. Country Case Study: ltaly

9.1 The Procurement Landscapein ltaly

Italy spent about 10.2% of its GDP or about US$ 199 Billion on public
procurement during 201785, Public Procurementin Italyis governed by
Legislative Decree No. 50 0of 18 April 2016 (the Code), structured on 220 articles
and XXII annexes. The Legislative Decree is commonly referred to as the Code of
Public Contracts. Thelegal framework also includes some articles from
Presidential Decree No. 207 dated 5 October 2017and a number of decrees
(about50) bytheItalian Ministry of Infrastructure and Transport and guidelines
of the National Anticorruption Authority (ANAC). Thelegislative framework is
compliant with the Europeandirectives of 2014. The codes are applicable to the
state, allregionalandlocal authorities, bodies governed by public lawand
associationsformed by one or more such authorities or one or more suchbodies
governed by public law. Private entities could be considered as contracting
entities if operating in special sectors or when certain conditions are fulfilled
(e.g.,theyholda concession).

The Code regulates FAs in article 54. FAs maybeused for works, servicesand
supplies. In orderto conclude an FA, the contracting authorities are required to
launch a procurement procedure provided by the Code. Exceptin exceptional
cases,theduration of the FA cannotexceed fouryearsfor ordinarysectors and
eight years for special sectors. Asprovided by article 54 of the Code,an FA may
be concluded with one or more suppliers. Contracts based on FAs concluded with
several suppliersmaybe awarded following different procedures, provided by
article 54 ofthe Code.

Responsibility for public procurement is shared amongtwomain bodies at
national level. The Department of European Union Policies is in charge of
relations between the Italian government and EU institutions, including for
procurement policy. It hasthe primary responsibility for the coordination of
publicprocurement policiesat the national, regional, andlocal level, in particular
with respectto elaboratingthe Italian positionin procurement matters vis-a-vis
EU institutions. The Ministry of Infrastructure and Transport is mainlyin charge
of proposing draft legislation and performs a consultative function for
contractingauthorities regarding the correctimplementation of EU rules. In
addition, the Department of Development and Economic Cohesion (DPS) is
charged withbalancing economic and social development of underdeveloped
areas in the country. Thisincludestranslatingand implementing EU cohesion
policy objectives and EU Directives into the national policy framework. It is also

85 https://www.open-contracting.org/wp-content/uploads/2020/08 /0OCP2020-Global -
Public-Procurement-Spend.pdf
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in charge of managing and assessing national investments made throughtheuse
of EU Structural Funds.

Consip, a publicly owned stockcompany, actsas the central purchasingbody on
behalfofthe state. It was created to implement the Programme for
Rationalisation of Public Expenditure. In 2013, Consip’srole was strengthened to
include a greater focus on e-procurement. Until 2014, Italy’s independent
Authority for the Supervision of Public Contracts (AVCP) was mandated with
supervising compliance with procurement rules and procedures. The AVCP had
extensive functions with respect to procurement including dispute resolution,
identifyingand reporting potentialillegal conduct to the Criminal Courtandto
the Court of Auditors,and reportingto the Parliamentand to the Government. It
also carried outan advisoryfunction, asit could proposelegislationto the
Ministry of Infrastructure. Since 2014, the responsibilities of the AVCP were
transferred to the National Anticorruption Authority (ANAC). Importantly, the
ANACis alsoresponsible for collectingdata on procurement through the Public
Procurement Observatory. Italy’s Court of Audit also oversees public
procurement. Accordingto the Group of States against Corruption (GRECO), the
Court of Audit performs high quality workse.

9.2 Use of FA in ltaly

FAshavebeen usedin Italy since the earliest 2000’s for aggregating public
bodies’ demand for goods and services, both for central andlocal government.
Although at the European regulatorylevel FAswere first foreseenin 2004 (see
Directive 2004/18/EC) and transposed into the Italian Code for Public Contracts
in 2006, the Italianlegislator created an ad hoc provision for demand
aggregationin the 2000 Budget Law. This provision, virtually equivalent to a
single-award FA with fixed conditions, wasinstrumental for Consip S.p.a.
(Consip henceforth), the government’s Centralized Procurement Body (formally
defined asa Central Purchasing Body - CPB - by Directive 2004/18/EC), to carry
out the firstand mostambitious program of centralization for goods and services
everattempted by the Italian policy makers.

At the earliest stage ofthe program, FAswere used to aggregate demand for
fixed-line and mobile telephone services aswell as facility management services
and stationery. Retrospectively, the first two seem to have been quite appropriate
solutions, whereasthe third case suffered, amongother things, from a
disproportionate high value of geographicallots - whichhampered the
participationof SME’s - and the fourth did not allowfor a variety of solutions,
and, consequently, did not meet completely final users’ expectations. Because the
Italian Constitution entrusts Regions (21 ad ministrative entities) with the

86 https://ec.europa.eu/regional policy/sources/policy/how/improving-
investment/public-procurement/study/country profile/it.pdf
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missionof providing healthcare services, CPBs started to be established atthe
regionallevel to aggregate (regional) demand for goodsand servicesin healthcare
procurement. Thismission has evolved overthe past15 yearsto coverother
productand services categories.

Overlapping competences and activities induced the Italianlegislatorto takea
more decisive step to design the system so as to make demand aggregation at
different government levels more effective, thusavoiding redundanciesand the
risk that publicbuyersmight find themselves facing competing purchasing
solutions. Tothisend,lawdecree No. 66in 2014 foresawthe:

e Creation ofan official list of “Aggregating Bodies” (incduding CPBs as well
as otherpublicbodies withthe mission of aggregatingdemand at the
locallevel) tobeheld and updated periodicallyby ANAC (the Italian
National Anticorruption Authority).

e Creation ofa “Technical Working Group (TWG) of the Aggregating
Bodies” coordinated by the Ministry of Economy and Finance (MEF),
and withinthe TWG a “Leading Committee” in order to:

o selectproductandservices categories which all publicbodies
(including centralandlocal government, regions, provinces,
municipalities, and healthcare institutions) have to procure by means
of purchasingsolutions provided by the Aggregating Bodies;

o draft guidelinesfor designing solutions for demand aggregation.

e Creation ofa fund managed bythe MEF to finance the adoption of
purchasing solutions for demand aggregation. The fund worksas an
incentive device andis allocated to AB’s depending mostlyon i) the
fraction of publicbodies’ expenditure for each single product/service
category whichis channeled through AB’s purchasing solutions; ii) the
variety of product/services managed through AB’s solutions; and iii) the
degree of cooperation amongdifferent AB’s (thatis, purchasingsolutions
jointlyawarded by different AB’s).

All CPBsin the setof AB’s have gathered experience over thelast 15 yearsin
handlingboth closed and open FAs. Within the subfamily of closed FAs, those
with fixed conditions, and particularly the ones with a single awardee, have the
lion’s share. Thisexperienceis at stark contrast with the practice of FAs in the
UK, wheremost if not all FAs awarded by the Crown Commercial Service, the
government’s CPB, foresee a second round of competitionat the call-off stage
(that is, multi-award FAswith notall conditions specified at the first stage).

The presence of different AB’s operating at different government levels raisesthe
question about the extent to which public authorities’ demand for goodsand
serviceis aggregated through various families of FAs. Although there exists no
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readilyavailable report, it is still possible to undertake a reasonable exercise to
make a ballpark estimate. ISTAT, the Italian Institute for National Statistics,
estimates the Italian PublicSector’s Intermediate Consumption was worth
approximately €100 billionin 2019. Needlessto say, not allbudgetitems
includedin intermediate consumption are susceptible to be purchased through
demand aggregation purchasing techniques.87 It has beenargued that a 55%
share ofthe overall aggregate mightin principle be managed through FAs. The
difficulty laysin factin estimatingthe value of public contracts channeled
throughthe procurement systems ofthe AB’s on a yearly basis.

The information provided by ANACin its yearly report to the Italian Parliament
about the estimated value of procedures (openand restricted) managed by the
AB’sin 2019is only a starting point. Thatis, knowing that thisvalue was
approximately 34 billionis 2019 doesnot provide anyhint about the value of
awarded contractsand the average durations of awarded contracts. However,
browsingoversome of the official reports produced by the MEF88 to the Italian
Parliament on the “National Centralized Procurement Program”, managed by the
MEF itself, it is illustrated that the (estimated) yearly value of public purchases
through FAs awarded by Consip wasworth 4.1 billion in 2018. On average this
valueis between 20% and 30% of the estimated value of aggregated procedures.
By projectingthese percentages on the overall value of estimated procedures
managed by AB’s in 2019, one getsa figure not far away from €9-10 billion in
2019, that is,a rough 16% of the €55-billion-worth share of intermediate
consumption, susceptible to be handled by aggregation techniques, is in fact
managed by AB’s.

87 For instance, the value of tanks purchased by the Italian Army contributes to
intermediate consumption, butit seems fairlyunreasonableto use FAas purchasing
technique for weapons.

88 The latest report about year 2019 can be accessed through
www.dag.mef.gov.it/razionalizzazione acquisti/documenti/Progamma di razionalizzazi

one MEF per Ixanno 2018 - Relazione Parlamento.pdf
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Chapter 10. Country Case Study: Chile

10.1 The Procurement Landscapein Chile

Chile spentabout 4.7% of its GDP or about US$ 12.37 Billion on public
procurement during 2020. Public Procurementin Chileis governed by Act No.
19,886 0of 30 July 2003 about the Administrative Contracts Bases for Supply and
Provision of Services, anditsregulation, Decree No. 250 of 24 September 2004.
Framework Agreements (Convenios Marco) have been used in Chile since 2003
and as perlaw, ChileComprais responsible for setting-up and managing FAs.
These FAs are set-up usingopen bidding processes. Public Entities are obliged to
contract through FAsifthe required good orservice is available through this
system, unless they are able to obtain more advantageous conditions on their
own, whichshall be objective and demonstrable, and in which case they may
contract outside the FAs. FAs are generally awarded to multiple suppliers, which
are classified by categoriesof goods and servicesin a public catalog. Public
entities candirectly contract with any supplier available on the catalogthrough
the issuance of a purchase orderup to contract value of 1,000 UTM 89
(approximately US$ 73,786). Beyond 1,000 UTM, the public entityis required to
conducta competitionamongallthe suppliers on the catalogfor appropriate
category of goodsorservicesrequiredoe. In this case, asgeneralrule, the contract
is awarded to the tenderer offering the lowest price.

10.2 ChileCompra

ChileCompra is the central procurement agencyin Chile. Itsroles are twofold:
supportpublicentitiesand developing procurement policies for the country; and
implementing collaborative procurement instrumentsin orderto obtain savings
for the government. ChileCompra wasestablished in March 2003.In 2020,
ChileCompra facilitated more than US $12.37billion in purchases throughits
platform www.mercadopublico.d. Purchases are made independently by the
publicentities,but ChileCompra is responsible for market regulation and
management of the electronic platform, where transactions are made.

Due tothefree accesstothe online general marketplace, www.mercadopublico.d,
the participation of small and medium enterprises (SME) increased from 20% (at
the time oflaunch of platform) to 95% (in2020). Hence the portal also translated
into significantbenefits for employment and job creation in Chile. However,
these 95% SME supplierscould win 59% contracts (in terms of value) and 69%
(in terms of number). The Government of Chile hasrecentlyannounced the

89 Unidad Tributaria Mensual, please see
https://www.sii.cl/valores y fechas/uf/uf2021.htm
90 This requirement was howeverrelaxed during COVID-19 pandemic for a limited period
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creationofthe “Compra Agil” portal in ChileCompra, which focuses on
government purchasesunder 30 UTM (approx. US$ 2,200) from SMEs. These
small purchasesrepresent 80% of all purchasesmade by the public entities.

During theyear 2020, the volume of procurement through FAs was around US $
2,173 million, representing 18% of the total procurement through the
ChileCompra system. In terms of transaction numbers, 592,956 purchase orders
were issued under FAs, which represents 37% of the totalnumber of purchase
orders throughthe systemin 2020. More than 130,000 products are available at
ChileCompra platform under 27 FAs with about 4,000 suppliers and 850 public
entities using it. Public entities are obliged to use ChileCompra’s FAsunlessthey
find better options outside.

10.3 FAs used by ChileCompra

Forthe ChileCompra Directorate, the main objective of FAs is to facilitate the
procurement process of highly standardizable goodsor services, commonly and
frequentlyused across multiple entities, while ensuringat minimum the
achievementofthe market price. These FAs are set-up through open bidding
procedure and can be awarded to one or multiple suppliers. Through the
electronicplatform www.mercadopublico.cl- whichis the biggest electronic
marketplacein the country - publicentities are connected to suppliers within a
transparent and efficient system based on a solid regulatory framework whose
governing principlesare universality, accessibility,and non-discrimination. The
e-platform hasbeenbuilt with high e-commerce standards: 100 percent cloud,
flexibility, high security standards, standardized products and state-of-the-art
price quotationtools.

The electroniccatalog of FAs is called “ChileCompra Express”, it is an example of
open multi-supplier FA, where allterms and conditions (including price of items)
are finalized and purchaser could simply put purchase order by clicking on
desired item. Henceit is a variation of UNCITRAL Model 1 (butinstead of closed
itis open fornew vendorstojoin and the Vendors are free to modify offered price
anytime). When the option of second stage competition is used, it is similar to
UNCITRAL Model 3 FA.

Since 2018, the design of FAs hasbeenimprovedin ordertoincreasein
competition levels, which resulted in savings for the government with market-
specificanalysis. Those savings exceeded CLP 8,250 million between June 2020
and April 2021, especially for Furniture, Desk and Health Insurance. FAs also
allow greater accessto thisbusiness opportunity for firms. Forexample, the
terms of validity of FAs has beenreduced from 6 years to 2 years orless.

FAs are designed for transversal and frequently purchased products. Transversal
products arethosethatare acquired by multiple entities, suchas a pencil ora
notebook. Frequently purchased productsare those thatare purchased multiple
timesovera given period of time, such as perishable food. Other procurement
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approachesare recommended for products that are not transversal or not
purchased frequently.

Critical processesused by ChileCompra for an FA are described below:
10.3.1 Market Consultation

The process of market engagement takes place before FA bidding, duringthe
biddingprocess, afterthe closing of the bidding processand the contractaward.

Before bidding:
. Publication of the annual purchase planby procuringentities.
. Meetings withrelevant buyersofthe item.
. Publications of “Request for Information (RFI)”.
. Meetings withmajor suppliers of theitem.
. Meetings with trade and social associations that maybe involved.

During the Bidding Process:

. Dissemination through mass mediaand social networks.

. Questionsand answers sessionon the biddingrules.

. Clarification of situations or factsthat maybe misunderstood.

. Responsestoissues experienced by suppliersand buyers during the
biddingperiod.

Afterthe closingofthe bidding process and the contract award:

. Inform awarded suppliers.

. Management of contracts and suppliers.

. Constant monitoring of products and suppliersin orderto maintain
or improve commercial conditions for procuringentitiesduringthe
validity of the FA.

10.3.2 Change Management

During the preparationforintroducing FAs, a specific “adoption plan”is defined
for each FA, involving allstakeholders (suppliers, buyers, trade associations,
social associations, members of civil society, regulatory institutions, etc.). In the
"adoption plan", change management strategies are developed for each ofthe
stakeholdersbased on the characteristics of each of them, defining specific action
plans to facilitate the adoption of new procurement approach. In addition,
standard responses to frequently asked questions are prepared and posted on the
Help Desk. Finally, all theinformation associated with each FA is available on the
institutional webpage www.chilecompra.dl, particularly on the Help Center
https://ayuda.mercadopublico.cl/.
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10.3.3 Category Management

In the first step, following criteriaare applied to identify “candidate” productsto
be purchased through FAs:

. Distribution of purchases viz. goods or services commonly purchased
by most public entities;
. Composition of purchasesviz. goods or services with high average

contract values and whose distribution of purchases is concentrated
in contract values greater than 3o UTM (approx. US $ 2,200);

. Cost of centralization via FAs viz. for procuringentities, the
administrative cost of making purchases via the FAs must beless
than the administrative cost of procuring independently;

. Alternative purchase mechanisms - review other purchase options
otherthan FAs;
. Price savings - assess whether FAsachieve better pricesand better

commercial conditionsthanother procurement options.

Afterhavingselected one or moreitems that meet the above conditions, it is
necessary toidentify the categoriesand typesof productsto procure throughthe
FA. The designofthe product catalog should fulfill the needs of procuring entities
and meettherequirementsofthe FA,and it is done through market analysis,
modeling, interviews and meetings with stakeholders and market consultations.

The construction of the catalogbeginsbyselectingthe Typesof Products (TP)
that meet the two selection criteria for FAs: products purchased frequently and
by multiple entities. Then, within the selected Types of Products, the individual
products that meetthe selection criteria areidentified. For the selected Types of
Productsthatwill bein the new FA, ChileCompraidentifies the specific products
throughtheuseof data from previous purchases aswell asdata obtained from
external catalogs (e-commerce).

The last step is to set the purchasing and supply volumes for each selected
product. In this step, the product characteristics and specifications for each Type
of Product are defined, considering the needs of procuring entities and the
market offerings. The methodology for buildingthe new catalog is based on
objectiveinformation from data on previoustransactions, whichcanalsobe
replicated forthe design of all FAs.

Finally, the products awarded through the FA bidding process are cataloged on
the electronic platform accordingto the types of products and categoriesto which
they belong, as well as the geographic regions of the awarded suppliers.

10.3.4 Management of FAs
FAs are managed operationally, commercially and ad ministratively during their

validity period, generatingactions that ensure the correct and efficient use of the
electroniccatalog. Forthis,the publicand private markets are periodically
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examinedin orderto analyze prices, products, suppliers and stakeholders
involvedin each FA, thus ensuring an updated product catalog. In addition,
networksofthe main players in the market are assessed to identify aspectsthat
may allow offering more advantageous purchasing conditions for procuring
entities. Likewise, withrespectto the management of each FA duringtheir
validity period, monitoring procedures are applied as stipulated in the FA, and
compliance with the contractand service conditionsis monitored and ensured.

On the otherhand, management of electronic cataloginvolves monitoring the
prices contained in the catalog, adding new products to the catalog (based on the
requirements of procuring entitiesor as decided by the ChileCompra
Directorate), and resolving requests for updating of commercial and other
conditions, prices and / or products, submitted by the suppliers awarded the FAs.
Some products are discontinued based on reasons as defined in the FA (for
example, products notbeing procured, price dispersion, etc.).

Finally, in this phase, incidents received through the user service platform or
communicated directlybyusersare resolved, meetings are held with suppliers as
appropriate, and commercial and technical activitiesrelated to non-renewals or
early termination of FAs are coordinated.

10.3.5 Logistics Management

ForFAsrelated to goods (notservices), thelogistical aspects areincluded in
description, which refers updated transportation cost, ifany. There are usually
two options: for some products transportation costis includedin the catalogand
for remaining products, the cost of transportation is notdisplayed, buttobe
communicated by Supplierin the offer. Given the geography of Chile, and the
distribution of public institutions throughout the country, logistics approaches
are evaluateds:foreach FAto arrive at best strategy to facilitate competition.
Howeverin all the cases, the distribution and final delivery of the products
remainsthe responsibility of supplier.

91 Specific analysis for eachitem: significance of transportation costs with respect to the
price of the product itself (for example, the price of computersishighrelativetoits
transport cost, so the latter isless relevant, but the oppositeis true for furniture), size of
products (for example, the weight and volume of a computeris relativelylow, soit does
not have a veryhigh shipping cost, while the volume of a furniture - desk, armchair, etc. -
is quite high, so the cost of dispatchis higher), behavior of othersellers inthe private
market with respect to the transport of this type of products (how private e-commerce
charges for transportation: how do theycalculate the cost perpiece / weight, check ifthey
offer free shippingfor a certain purchase amount, etc.), the way procuring entities buy (for
example, thereare some agencies thatbuy certain goods ina centralized way -which
brings us closer to a national firm-and there are other products that arebought in a more
decentralized way-and that would tend to be a regional-level firm), and finallyif
economies of scale can be achieved (for example, dispatch for a macrozone by grouping
geographical regions accordingto theirdemands and distances).
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Annexure-1. Directive 2014/24/EU of the European
Parliament and of the Councilof 26 February 2014
on public procurement and repealing Directive
2004/18/ECText with EEA relevance??

Article 33: Framework agreements

1. Contractingauthorities may conclude frameworkagreements, provided that
they applythe procedures provided forin this Directive.

A framework agreement means anagreementbetween one or more contracting
authoritiesand one or more economic operators, the purpose of which is to

establishthe terms governing contracts tobe awarded duringa given period, in
particular withregardto price and, where appropriate, the quantity envisaged.

The term of a framework agreement shall notexceed fouryears,savein
exceptional casesdulyjustified, in particular by the subject of the framework
agreement.

2. Contracts based on a frameworkagreement shallbe awarded in accordance
with the procedures laid downin this paragraphandin paragraphs 3 and 4.

Those procedures maybe applied onlybetween those contractingauthorities
clearlyidentified forthis purposein the call for competition or theinvitation to
confirm interestand those economic operators party to the framework agreement
as concluded.

Contractsbased on a framework agreement may under no circumstances entail
substantial modifications to the termslaid down in that framework agreement, in
particularin the casereferredtoin paragraph 3.

3. Where a framework agreement is concluded with a single economic operator,
contractsbased on thatagreementshall be awarded withinthelimits of the terms
laid downin the framework agreement.

Forthe award of those contracts, contractingauthorities may consult the
economic operator party to the framework agreement in writing, requesting it to
supplementits tenderasnecessary.

92 Full text available at https://eur-lex.europa.eu/legal -
content/EN/TXT/?uri=celex%3A32014L.0024
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4. Where a framework agreement is concluded with more than one economic
operator, that frameworkagreement shallbe performed in one of the following

ways:

(a)

(b)

(c)

followingthe terms and conditions of the framework agreement, without
reopening competition, whereit sets outall the terms governingthe
provisionofthe works, services and supplies concerned and the objective
conditionsfor determining which of the economic operators, partyto the
framework agreement, shall perform them; the latter conditions shall be
indicatedin the procurement documents for the framework agreement;

where the framework agreement sets out allthe terms governingthe
provisionofthe works, services and supplies concerned, partly without
reopeningof competitionin accordance with point (a) and partly with
reopeningof competition amongstthe economic operators partiesto the
framework agreementin accordance with point(c), where this possibility
has beenstipulated by the contractingauthoritiesin the procurement
documentsforthe framework agreement. The choice of whether specific
works, supplies or services shall be acquired following a reopening of
competition or directlyon thetermsset outin the framework agreement
shall be made pursuant to objective criteria, which shall be set outin the
procurement documents for the framework agreement. These
procurement documents shall also specify whichterms may be subjectto
reopeningof competition.

The possibilities provided forunderthe first paragraph of this point shall
alsoapplyto anylot ofa frameworkagreement for which all theterms
governingthe provision of the works, services and supplies concemed are
set out in the framework agreement, regardless of whetherallthe terms
governingthe provision ofthe works, services and supplies concerned
underotherlotshavebeen set out.

where notall the terms governing the provision of the works, services
and suppliesare laid downin the framework agreement, through
reopening competition amongst the economic operators parties to the
framework agreement.

5. The competitionsreferred toin points (b) and (¢) of paragraph 4 shallbe based
on the same termsas applied forthe award of the framework agreement and,
where necessary, more precisely formulated terms, and, where appropriate, other
terms referred to in the procurement documents for the framework agreement, in
accordance with the following procedure:

(a)

for every contracttobe awarded, contracting authorities shall consultin
writing the economicoperators capable of performing the contract;
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(b) contractingauthorities shall fix a time limit whichis sufficientlylongto
allow tenders for each specific contractto be submitted, takinginto
accountfactors such as the complexity of the subject-matter of the
contract and thetime neededto send in tenders;

(c) tenders shall be submitted in writing, and their contentshallnot be
opened until the stipulated time limit for reply has expired;

(d) contractingauthoritiesshallaward each contracttothetendererthathas
submitted the best tender on the basisofthe award criteria set out in the
procurement documents for the framework agreement.

Article 34: Dynamic purchasing systems:

1. For commonly used purchases the characteristics of which, asgenerally
available on the market, meet the requirementsofthe contractingauthorities,
contractingauthoritiesmay use a dynamic purchasing system. The dynamic
purchasing system shall be operated as a completely electronic process,and shall
be openthroughoutthe period of validity of the purchasing systemto any
economic operator that satisfiesthe selection criteria. It maybe divided into
categories of products, works or servicesthat are objectively defined on the basis
of characteristics of the procurement to be undertaken under the category
concerned. Such characteristics mayinclude reference to the maximum allowable
size of the subsequentspecificcontractsorto a specific geographic areain which
subsequentspecificcontractswillbe performed.

2, In orderto procure under a dynamic purchasing system, contracting
authoritiesshallfollowthe rulesofthe restricted procedure. All the candidates
satisfying the selection criteriashallbe admitted to the system, and the number
of candidatestobe admitted to the system shall not belimited in accordance with
Article 65. Where contracting authorities have divided the systeminto categories
of products, worksorservices in accordance with paragraph 1 of this Article, they
shall specifythe applicable selection criteria for each category.

Notwithstanding Article 28, the following time limits shall apply:

(a) the minimum timelimitforreceiptof requeststo participateshall be 30
days from the date on which the contract notice or, where a prior
informationnoticeis used as a means of calling for competition, the
invitation to confirm interest is sent. No further time limits for receipt of
requests to participate shallapply once the invitationto tender for the
first specific procurement under the dynamic purchasing system has
beensent;

(b) the minimum time limit for receiptof tendersshallbe at least 10 days
from the date on which theinvitationto tenderis sent. Where
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appropriate, Article 28(4) shallapply. Article 28(3) and (5) shallnot
apply.

3. All communicationsin the context of a dynamic purchasing system shall only
be madebyelectronic meansin accordance with Article 22(1), (3), (5) and (6).

4. For the purposes of awarding contracts under a dynamic purchasing system,
contractingauthorities shall:

(a) publisha call for competition making it clear that a dynamicpurchasing
systemisinvolved;

(b) indicatein the procurement documents atleastthe nature and estimated
quantity of the purchases envisaged, as well as all the necessary
information concerning the dynamic purchasing system, includinghow
the dynamic purchasing system operates, the electronicequipment used
and the technical connection arrangementsand specifications;

(c) indicateanydivisioninto categories of products, worksorservicesand
the characteristics defining them;

(d) offerunrestricted and full direct access, aslong asthe systemis valid, to
the procurement documentsin conformity with Article 53.

5. Contractingauthoritiesshall give any economic operator, throughoutthe
entire period of validity of the dynamicpurchasing system, the possibility of
requesting to participate in the system underthe conditionsreferred toin
paragraph 2. Contracting authorities shall finalize their assessment of such
requests in accordance with the selection criteria within 10 working days
followingtheir receipt. That deadline may be prolonged to 15 workingdaysin
individual cases where justified, in particular because of the need to examine
additionaldocumentation or to otherwise verify whetherthe selection criteriaare
met.

Notwithstandingthe first subparagraph, aslongas the invitationto tender for the
first specific procurement under the dynamic purchasing system has notbeen
sent, contractingauthorities may extend the evaluation period provided thatno
invitation to tenderis issued during the extended evaluation period. Contracting
authoritiesshallindicate in the procurement documents the length ofthe
extended period that theyintend to apply.

Contractingauthorities shallinform the economic operator concerned atthe
earliest possible opportunity of whether ornot it has beenadmitted to the
dynamicpurchasingsystem.

6. Contracting authorities shall invite all admitted participantsto submit a tender
for each specific procurement under the dynamicpurchasing system, in
accordance with Article 54. Where the dynamic purchasing system hasbeen
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dividedinto categories of works, products or services, contracting authorities
shall invite all participantshaving been ad mitted to the category corresponding
to the specific procurement concerned to submit a tender.

They shallaward the contract to the tenderer that submitted the best tender on
the basisofthe award criteriaset outin the contractnotice for the dynamic
purchasing system or, where a prior information notice is used as a means of
calling for competition, in theinvitationto confirminterest. Those criteriamay,
where appropriate, be formulated more preciselyin theinvitation to tender.

7. Contractingauthoritiesmay, atanytime duringthe period of validity of the
dynamicpurchasingsystem, require admitted participantsto submit a renewed
and updated self-declaration as provided forin Article 59(1), within five working
days from the date on which thatrequestis transmitted.

Article 59(4) to (6) shall apply throughout the entire period of validity of the
dynamicpurchasing system.

8. Contractingauthoritiesshallindicate the period of validity of the dynamic
purchasing systemin the call for competition. Theyshall notify the Commission
of any changein the period of validity, using the following standard forms:

(a) where the period of validity is changed without terminating the system,
the form used initially for the callfor competition for the dynamic
purchasing system;

(b) where thesystemis terminated, a contractaward notice referred toin
Article 50.

9. No chargesmaybe billed priorto orduringthe period of validity of the
dynamicpurchasing systemto the economic operators interested in or partyto
the dynamic purchasing system.
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Annexure-2: UNCITRALModelLaw Chapter VII -
Framework agreementsprocedures?s

Article 2. Definitions

(e) “Framework agreement procedure” meansa procedure conducted in two
stages: a first stage to selecta supplier (or suppliers) ora contractor (or
contractors)tobe a party (or parties)to a framework agreement with a procuring
entity,and a second stage to award a procurement contract under the framework
agreement to a supplier or contractor party to the framework agreement:

(i) “Framework agreement” means an agreementbetween the procuring entity
and the selected supplier (or suppliers) or contractor (or contractors) concluded
upon completion of the first stage of the framework agreement procedure;

(ii) “Closed framework agreement” means a framework agreement to which no
supplier or contractor that is notinitially a party to the framework agreement
may subsequentlybecome a party;

(iii) “Openframework agreement” means a framework agreementto which a
supplier (or suppliers)ora contractor (or contractors) in additionto the initial
partiesmay subsequentlybecome a party or parties;

(iv) “Framework agreement procedure with second-stage competition” meansa
procedureunder an open framework agreement or a closed framework
agreement with more than one supplier or contractorin which certain terms and
conditionsofthe procurement that cannotbe established with sufficient
precision when the framework agreement is concluded are to be established or
refined through a second-stage competition;

(v) “Framework agreement procedure without second-stage competition” means
a procedure under a closed framework agreementin which all termsand
conditionsofthe procurement are established when the framework agreement is
concluded.

Article 58. Award of a closed framework agreement

1. The procuringentity shallaward a closed framework agreement:

(a) By meansofopen-tendering proceedings,in accordance with provisions
of chapterIII of this Law, except to the extent thatthose provisionsare
derogated from in thischapter; or

(b) By meansofotherprocurement methods, in accordance with the relevant
provisionsof chapters II, IVand V of this Law, except to the extent that
those provisionsare derogated from in this chapter.

93 Full text of Model Law and a Guide to Enactment that explains how to use the Model
Laware availableat https://uncitral.un.org/en/texts/procurement.
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2. The provisions of this Lawregulating pre-qualification and the contents of the
solicitationin the context of the procurement methodsreferred toin paragraph 1
of this article shall apply mutatis mutandisto the informationtobe providedto
suppliers or contractors when first soliciting their participationin a closed
framework agreement procedure. The procuring entity shallin addition specify at
that stage:

(a) Thatthe procurementwillbe conducted asa framework agreement
procedure, leadingto a closed framework agreement;

(b) Whetherthe framework agreementis to be concluded with one or more
than onesupplier or contractor;

(c) Ifthe framework agreement will be concluded with morethanone
supplier or contractor, any minimum or maximum limit on the number
of sup- pliersor contractors thatwillbe partiesthereto;

(d) The form, termsand conditions of the framework agreement in
accordance with article 59 of this Law.

3. The provisions of article 22 of this Law [Acceptance of the successful
submission and entry into force of the procurement contract] shallapply mutatis
mutandisto theaward of a closed frameworkagreement.

Article 59. Requirements for closed framework agreements
1. A closed framework agreement shall be concluded in writingand shallsetout:

(a) The duration ofthe framework agreement, which shall notexceed the
maximum duration established by the procurement regulations;

(b) The descriptionofthe subject matter ofthe procurement and all other
terms and conditions of the procurement established whenthe
framework agreementis concluded,;

(c) Tothe extent that they are known, estimates of the terms and conditions
of the procurement that cannot be established with sufficient precision
when the framework agreement is concluded;

(d) Whether, in a closed framework agreement concluded with more than
one supplier or contractor, there will be a second-stage competition to
award a procurement contract under the framework agreement and, if
so:

(i) Astatement oftheterms and conditionsofthe procurementthatare
tobe established or refined through second-stage competition;
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(ii) The procedures forand the anticipated frequency of any second-
stage competition, and envisaged deadlines for presenting second-
stage submissions;

(iii) The procedures and criteria to be applied during the second-stage
competition,includingtherelative weight of such criteriaand the
mannerin which theywillbe applied, in accordance with articles 10
[Rules concerningdescription of the subject matter of the
procurement and the termsand conditionsof the procurement]and
11 [Rulesconcerningevaluation criteria and procedures] of this Law.
If the relative weights of the evaluation criteriamaybe varied during
the second-stage competition, the framework agreement shall
specifythe permissible range;

(e) Whethertheaward ofa procurement contract under the framework
agreement will be to thelowest-priced orto the mostadvantageous
submission; and

(f) The mannerin which the procurement contract will be awarded.

2. A closed framework agreement with more than one supplier or contractor shall
be concluded asone agreementbetweenall parties unless:

(a) The procuringentity determines that it is in the interestsofa partytothe
framework agreement that a separate agreement with any supplier or
contractor partybe concluded;

(b) The procuringentityincludesin the record required under article 25 of
this Law [Documentary record of procurement proceedings] a statement
of the reasons and circumstances on whichit relied tojustify the
conclusion of separate agreements; and

(c) Any variation in thetermsand conditionsofthe separate agreements for
a given procurement is minor and concernsonly those provisions that
justify the conclusion of separate agreements.

3. The framework agreement shall contain, in addition to information specified
elsewherein this article, all information necessaryto allowthe effective operation
of the framework agreement, includinginformation on how the agreement and
notifications of forthcoming procurement contractsthereunder canbe accessed
and appropriate information regarding connection, where applicable.

Article 60. Establishment of an open framework agreement

1. The procuringentity shall establish and maintain an open framework
agreement online.

2. The procuring entity shall solicit participationin the open framework
agreement by causing an invitationto become a partyto the open framework
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agreement to be published following the requirements of article 33 of this Law
[Solicitation in opentendering, two-stage tenderingand procurement by means
of an electronic reverse auction].

3. The invitationto become a party to the openframework agreementshall
includethefollowing information:

(a) The name and addressofthe procuringentity establishing and
maintainingthe openframework agreementand the name and address of
any other procuring entities that will have the rightto award
procurement contracts under the framework agreement;

(b) That the procurementwillbe conducted asa framework agreement
procedureleading to an open framework agreement;

(c) Thelanguage (orlanguages) of the open framework agreement and all
information aboutthe operation of the agreement, including howthe
agreement and notifications of forthcoming procurement contracts
thereunder canbeaccessed and appropriate information regarding
connection;

(d) The termsand conditions for suppliers or contractorsto be admitted to
the openframework agreement, including:

(i) A declaration pursuant to article 8 of this Law [Participationby
suppliers or contractors];

[(ii) Ifany maximum limit on the number of suppliers or contractors that
are partiesto the open framework agreementis imposedin accordance
with paragraph 7 of thisarticle, the relevant number and the criteriaand
procedure, in conformity with paragraph7 of this article, that willbe
followedin selecting it;]

(iii) Instructions for preparing and presenting the indicative submissions
necessary to becomea partyto the open framework agreement, including
the currency or currencies and thelanguage (orlanguages)tobe used, as
well as the criteria and proceduresto be used for ascertaining the
qualifications of suppliersor contractorsand any documentary evidence
or otherinformation that mustbe presented by suppliers or contractors
todemonstrate their qualificationsin conformity with article 9 of this
Law [Qualifications of suppliers and contractors];

(iv) An explicit statement that suppliers or contractors may apply to
become parties to the framework agreementat any time during the
period ofits operation by presenting indicative submissions, subject to
any maximum limit on the number of suppliers or contractorsand any
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declarationmade pursuantto article 8 of this Law [Participationby
suppliers or contractors];

(e) Othertermsand conditionsofthe open framework agreement, including
allinformation required to be setoutin the open framework agreement
in accordance with article 61 of this Law[Requirementsfor open
framework agreements];

(f) References tothisLaw, the procurement regulationsand otherlawsand
regulationsdirectly pertinent to the procurement proceedings, including
those applicable to procurementinvolving classified information, and the
place where thoselaws and regulations maybe found;

(g) The name,functional title and address of one or more officers or
employeesofthe procuringentity who are authorized to communicate
directlywith and to receive communications directly from suppliers or
contractors in connection with the procurement proceedings withoutthe
intervention of an intermediary.

4. Suppliers or contractorsmayapplyto become a partyor partiestothe
framework agreementat any time duringits operation by presentingindicative
submissionstothe procuringentityin compliance with the requirements of the
invitation to become a party to the open framework agreement.

5. The procuringentity shall examine all indicative submissionsreceived during
the period of operation of the framework agreement within a maximumof...
working days[the enacting State specifies the maximum period of time], in
accordance with the procedures set outin theinvitationto become a partytothe
open framework agreement.

6. The framework agreement shall be concluded with all qualified suppliers or
contractors that presented submissionsunlesstheir submissions have been
rejected on the groundsspecified in theinvitation to become a partytotheopen
framework agreement.

[7. The procuring entity may impose a maximum limit on the number of parties
tothe openframeworkagreementonlyto theextentthat capacitylimitations in
its communications system so require, and shall select the suppliersor
contractors tobepartiesto the openframework agreementin a non-
discriminatory manner. The procuring entity shall includein the record required
under article 25 of this Law[Documentary record of procure ment proceedings] a
statement of the reasonsand circumstances upon whichit relied tojustify the
imposition of such a maximum limit. ]

8. The procuringentity shall promptly notify the suppliers or contractors whether
they have become partiesto the framework agreementand of the reasons forthe
rejection of theirindicative submissionsiftheyhavenot.
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Article 61. Requirements for open framework agreements

1. An open framework agreement shall provide for second-stage competition for
the award of a procurement contractunder the agreement and shallinclude:

(a) The durationofthe framework agreement;

(b) The description ofthe subject matter ofthe procurement and all other
terms and conditions of the procurement known when the open
framework agreementis established;

(¢) Any terms and conditions of the procurementthat mayberefined
through second-stage competition;

(d) The procedures and the anticipated frequency of second-stage
competition;

(e) Whethertheaward of procurement contracts under the framework
agreement will beto thelowest-priced or the most advantageous
submission;

(f) The procedures and criteria to be applied during the second-stage
competition,includingtherelative weight of the evaluation criteriaand
the mannerin whichtheywill be applied,in accordance with articles 10
[Rules concerningdescription of the subject matter of the procurement
and the termsand conditions of the procurement]and 11 [Rules
concerningevaluation criteriaand procedures] of this Law. If the relative
weightsofthe evaluation criteriamaybevaried duringsecond-stage
competition, the framework agreement shall specifythe permissible
range.

2. The procuring entity shall, during the entire period of operation of the open
framework agreement, republish atleastannually theinvitationto become a
party tothe openframeworkagreementand shall in addition ensure unrestricted,
direct and full access to the termsand conditions of the framework agreement
and to any other necessaryinformationrelevanttoits operation.

Arficle 62. Second stage of a framework agreement procedure

1. Any procurement contract under a framework agreement shallbe awarded in
accordance with the termsand conditions of the framework agreement and the
provisionsofthis article.

2. A procurement contractunder a framework agreement maybe awarded only to
a supplier or contractorthatis a party to the framework agreement.

3. The provisions of article 22 of this Law [Acceptance of the successful
submission and entry into force of the procurement contract], except for
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paragraph 2, shall applyto the acceptance of the successful submissionunder a
framework agreement without second-stage competition.

4.In a closed framework agreement with second-stage competitionandin an
open framework agreement, the following procedures shallapply to the award of
aprocurementcontract:

(a) The procuringentity shall issue a written invitationto present
submissions, simultaneously to:

(i) Each supplieror contractor partyto the framework agreement; or

(ii) Only tothosesuppliers or contractors parties to the framework
agreement then capable of meetingthe needs ofthat procuring entity
in the subject matter of the procurement, provided that at the same
time notice of the second-stage competition is givento all par- ties to
the framework agreement so thattheyhave the opportunity to
participate in the second-stage competition;

(b) The invitation to present submissions shall include the following
information:

(i) Arestatement oftheexistingtermsand conditions of the framework
agreement to beincluded in the anticipated procurement contract, a
statement of the terms and conditions of the procurement thatare to
be subjectto second-stage competition and further detail regarding
those terms and conditions, where necessary;

(i) Arestatement ofthe procedures and criteria forthe award of the
anticipated procurement contract, including their relative weight and
the manneroftheirapplication;

(ii1) Instructions for preparing submissions;
(iv) The manner, place and deadline for presenting submissions;

(v) If suppliers or contractorsare permitted to present submissions for
only a portion of the subject matter of the procurement, a description
of the portion or portions for which submissionsmaybe presented;

(vi) The mannerin which the submission priceis to beformulatedand
expressed,includinga statement asto whetherthe priceis to cover
elements other than the cost of the subject matter ofthe
procurement itself, such as any applicable transportationand
insurance charges, customsdutiesand taxes;

(vii)) ReferencetothisLaw,the procurementregulationsand otherlaws
and regulationsdirectly pertinentto the procurement proceedings,
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includingthose applicable to procurementinvolving classified
information, and the place where those laws and regulations may be
found;

(viii) The name, functional title and address of one or more officers or
employeesofthe procuringentity who are authorized to
communicate directly withand to receive communicationsdirectly
from suppliers or contractorsin connection with the second-stage
com- petitionwithouttheintervention of an intermediary;

(ix) Notice ofthe right provided under article 64 of this Law [Rightto
challenge and appeal]to challenge or appeal decisionsoractions
taken bytheprocuringentity thatare allegedly not in compliance
with the provisions of this Law, together with information aboutthe
durationoftheapplicable standstill period and,ifnone willapply,a
statementto thateffect and the reasons therefor;

(x) Any formalities thatwillbe required once a successful submission
has beenaccepted fora procurement contractto enterinto force,
including, where applicable, the execution of a written procurement
contract pursuant to article 22 of this Law [Acceptance of the
successful submission and entryinto force of the procurement
contract];

(xi) Any otherrequirements established by the procuringentityin
conformity withthis Lawand the procurement regulations relating to
the preparationand presentation of submissions and to other aspects
of the second-stage competition;

(c) The procuringentity shall evaluate all submissions received and deter-
mine the successful submissionin accordance with the evaluation criteria
and the proceduressetoutin theinvitation to present submissions;

(d) The procuringentity shall accept the successful submission in accordance
with article 22 of this Law [Acceptance of the successful submission and
entry into force of the procurement contract].

Article 63. Changes during the operation of a framework
agreement

During the operation of a framework agreement, no change shall be allowed to
the description of the subject matter of the procurement. Changesto otherterms
and conditionsof the procurement, including to the criteria (and their relative
weightand the manneroftheir application) and procedures for the award of the
anticipated procurement contract, may occur onlyto the extent expressly
permitted in the framework agreement.
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Annexure-3: FAQs on setting up and operating FAs
using UNCITRAL Model Law?4

1. What are thekeypoints in choosinghowmany suppliers to admitto an FA?

Choosing between single and multi-supplier agreements reflects balancing
value-for-money considerations and administrative efficiencyin the context
of the marketand procuringentity’sneeds. Key points for consideration
include:

Single Supplier:

Award of entire businessto one supplier generates economies of
scale (e.g. price discounts) ifthereis a clear understanding of the

extentofthe procuringentity’sneeds

Extent of discount mayincreaseif the procuring entity’sneedsare for
a significant quantity of the market and if there is commitment to

purchase (minimum quantities, or entire needs, i.e. exclusive
purchasing agreement)

As much transparency aboutneedsas possible will also help generate
discounts, including confirming maximum quantities, frequency of
orders, deliveryterms as far as possible,and providing the best
estimates available

Requireseffective planning, and certainty about the procuring
entity’sneedsat the first stage (no subsequent competition or

revisionof offer)
Caninclude an e-catalogue allowing forbundles of related items

If one supplier can fulfil allanticipated needsand can provide
security of supply (induding surge in demand)

Assessrisksof “all eggsin onebasket”

Market shouldbe stable (i.e. what market offers should not change)
If market moves, mayno longer offer good commercial terms
Appropriate durationwill be key

Isrelativelyinflexible

94 For more contextual information on the implementation of the Model Law, see the
Guide to Enactment, available at
https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement/guide.
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Unlessan exclusive purchasing agreement, that the procuringentity
will be ableto purchase outside the FA if market conditions change

If not used as anticipated, may have negative impact on procuring
entity’scredibility and suppliers’ confidence in the procuring entity,

and so on any future procurementsin the area.

Multi-Supplier:

Allows forthebestsuppliertobe determined atthe second stage, i.e.
when the procuringentity’s needs arise (through second-stage
competition orthrough applying the terms of the FA toidentify the
best supplier, including through bundling)

Planning processneedsto consider the extent of second-stage
competition for Models 2 and 3 FAs. For Model 2 agreements, the
greater the extent of second-stage competition, the more
administratively complex and lengthy the second-stage competition
will be, theless predictable the first-stage offerswillbe of the final
result (and thelessbeneficial first-stage competition willbe)

This situationis alwaysthe case with theindicative pricingand lack
of first-stage competitionthat Model 3 FAs involve. In either case,

effective budgeting maybe more difficult than in Model 1 FAs

Identifyingthe right number of suppliers to be included in a Model 2
FA to ensure effective competition at the second stage requires

careful consideration of the market atthe planningstage

More flexible than single-supplier agreements, so canaccommodate
less certainneedsorneedsthatvary orrequire refinement during the
durationofthe FA, and dynamic, volatile or developing markets
where there is second-stage competition

Offervalue-for-money benefits where there is effective second-stage
competition butas each supplier has less certainty about the extent
of its likely orders, price discounts maybelowerthanin Model1 FAs

Allow for security of supply and diversity of supply sources where
there aredoubtsthata single supplier can meetthe entire needs of
the procuringentity

Allow for centralized purchasing as procuringentities’ needs
commonlyvary.
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How many suppliers should therebe in a multi-supplier FA?

Annexure-3

UnderModel 3 FAs, the procuringentity cannot limit the numbers of
suppliers admitted to the framework agreement itself —all qualified
and responsive suppliers must be admitted

UnderModel 2 FAs, it is inherentin the nature of a closed FA that
the procuringentity will limit the number of suppliers ad mitted to
the framework agreement itself

So one relevant consideration in choosingbetween Models2and 3
FA is whether a maximum number should be included. Doingso may
be appropriatein a very competitive market in which there willbe up
tohundreds of qualified, responsive suppliers. Including all or most
in these circumstances would notimprove competitionin practice (as
economic theory indicates); would be administratively cambersome
and perhapsdefeatthe purpose of the FA. Additionally, unlesseach
supplierhasa realisticchance of winning a contract, it maynot be
encouraged to put in competitive offers from the price and quality
perspective

The procuringentity should also consider whetherthere shouldbe a
minimum number of suppliersbyreferencetoitsneedsandthe
marketat issue. A minimum mightbe needed to ensure security of
supply in the context of the procurement concerned; to ensure
effective competition atthe second stage (bearing in mind the risks
of collusion, the experience in request-for-quotations procedures,
and the possibilitythat one or more suppliersmay leave the
procurement market or the marketas a whole)

If amaximum or minimum s to apply,it mustbeincludedin the
solicitationdocuments (and the procurement record). Where there is
a maximum, the solicitation documents should include the criteria
and procedures foridentifyingthe “best” suppliers. While having a
simple number for the maximum appearsstraightforward, the
procuringentity mayhave difficulty distinguishing suppliers and be
atrisk of challenge from thosejustbelowthe cut-off point, andso a
range from x toy could be helpful. Where thereis to be a minimum,
which could also be a defined number or a more flexible approach,
the procuringentity shouldincludein the solicitation documents
what would happenifthere areinsufficient qualified and responsive
suppliers atthefirst stage.
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2. Arethereanycircumstancesin which onlysomesuppliersthatare parties to
the FA can beinvited to compete foran orderat the second stage?

This question is relevantfor Model 2and 3 FAs because there is a
competitive second stage:

e Atthesecondstage, underboth Models, as a general rule, the
procuringentity mustinvite all suppliers thatare partiestothe FAto
take partin the mini-competition

e However, ifnot all suppliersare “capable of meeting the needs” of
the procuringentity at the time of the second stage, the procuring
entity caninvite justthosethatare “capable”

e Relevant issues forassessingwhether suppliersare capableinclude
quantities (some suppliers may have indicated a maximum order);
some maynotbeableto fulfil certain bundling arrangements or
combinations; deliverylocations may exclude some suppliers. All
exclusionsmustbeobjectivelyjustifiable and included in the record
of the procurement

e Suppliershavearightto participateifthey are capable,sothe
procurement officials should not exclude any marginal suppliers —
otherwise, the decision maybe challenged, delaying the entire
process.

3. Cananotherprocuringentityuse an FAthat wehaveset up?

o To meet transparency requirements, the procuring entities that can use
the FA shouldbeset outin the solicitationdocuments (and thelaw
shouldinclude such a requirement). “Newjoiners” (in terms of
procuringentities) would therefore notbe permitted, and the
invitation to tender or equivalent for all Models of FA must set outthe
name and address of the relevant procuring entity or entities where
there is centralized purchasing. The policy reason behind this relatively
inflexible stanceis to provide appropriate certainty to suppliers (with
the benefits noted above), recalling that different procuring entities
may be differently viewed in terms of reliability and credibility by
suppliers, whomay offer different prices accordingly. Experience
indicates that where there are such differences, prices tend towards
reflectingthe average or even the leastreliable and credible, a point to
be considered whensetting up centralized purchasing arrangements.
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4. Should an FA befora small number of related items? How broad should the
descriptionbeat thefirststage?

Annexure-3

This is a key design question and links the type of market, needs and
Model of FA

The law should provide that no material change to the description of
the subject-matter ofthe FA canbe made duringthe operationof the
FA, to ensure that theinitial terms of solicitation remain relevant so
as to ensure effective competition and transparency

Unrelated items mayonlybe combinedifit makessensetodoso

Detailed technical specifications areinflexibleand maylimitthe
usefulness ofthe FA, so functional descriptions are generally
preferable. Theyalso helpin counteracting the static nature of the
FA, allowingfor some technological developments (provided thatthe
descriptionof the subject-matter of the FA remains current)

FAsin some systems, such as the United Statesat the federal level,
may be concluded fora very broad category of procurement (e.g.
“ICT equipment and associated services”), meaning that first-stage
offers are not predictive of the final result. The effectis that all
meaningful competition is atthe second stage. From this perspective,
the cost-benefitanalysis of engaging in competition (ratherthan a
responsivenessand qualification assessment)is likely to be negative.
In addition, wherethe needsare so broadly expressed, there may be
little benefitin any meaningful responsiveness assessment, and
many qualification criteriamayneed to be re-checked. In these cases,
a Model 3 framework would be the only appropriate option. Also, the
procuringentity should be clear that there will be sufficient use of the
FA — that there are sufficient repeated purchases —to justify the
administrative overhead of running a procedure with two
procedurally substantive stages, rather than procuring sequentially
through other methods designed for low-value purchases (assuming
that those methods are sufficiently transparent and competitive)

The Models of FAs described in this Chapter generally imply
narrower ranges of goodsand services, whichincreasesthe
likelihood of repeat purchases, narrows the field of qualified and
responsive suppliers, and allows for more effective planningand
budgeting

In generalterms, the more precise the description of the needs ofthe
procuringentity (and the lessthe needs and market will vary during
the term ofthe FA), the more first-stage competition will be
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predictive of the final result, and the narrower any second-stage
competition will be. A narrower or more precise description allows
for standardization. Full standardization, meaningthat a precise and
technical descriptionis available and appropriate, indicatesthat a
Model 1 FA maybebeneficial

Where the core elements are standardized, but refinementsare
neededto meetindividual procuring entities’needs (in centralized
purchasing)or where some aspects of the needs vary (different
bundles, deliverylocationsand times, for example), thena Model 2
framework is more appropriate. The more aspectsofthe
procurement and /or market vary,the more likely it is that a Model 3
framework witha looserinitial description and greater bundling
possibilities will be appropriate

Where there are bundling provisions, allowing partial offers (i.e.
suppliers can offer some elementsbut notall)maybe appropriate,
though can make the second-stage competition more complexto run

Grouping related items and refiningtermsat the second stage can be
particularly helpful for emergency procurement planning (see also
comments above about combined Model1 and Model 2 FAs).

If the defaultruleis that second-stage pricesmustbelower than first-stage
prices,how do we handle fluctuating markets e.g. commodities?

Thisis a defaultrule,andis designedto protectthe procuringentity
from increased prices and reduced quality at the second stage, which
would obviously compromise value formoneyand security of supply

However, it canbe varied where appropriate. Where the subject-
matteris subjectto price or currency fluctuations, or the combination
of service-providers mayvary, it maybe counter-productive to try to
set a ceilingpriceat the outset

Prices need not be expressed in strict currency value, but canbe set
using a price adjustment mechanism linked to market benchmarks
(e.g. dailyspot priceforoil), witha discount or additional element
where appropriate

Price volatility cantherefore be addressedin a Model 1 FA through
such a mechanism, orin Model2 and 3 FAs through second-stage
competition

The procurementrecord would explain the need for not using fixed
prices and an alternative mechanism selected, to allow for effective
oversight.
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6. Dothe evaluationcriteriahavetobethesameatboth stages? Canwe vary the
evaluation criteria atthe second stage?

Asitisthe second stage that awardsthe procurement contract, having
well-designed and appropriately-applied evaluation criteriais critical

The Model Lawrequires the FAto setout whether theaward atthe
second stage will be made to the lowest-priced or most advantageous
offer, and all the evaluation criteria

The basis ofthe award willnormally, butneed not, be the same as that
for the first stage; for example, the procuringentity may decide that the
first stage should select the most advantageous suppliers, butat the
second stage, thelowest-priced responsive offer will be awarded the
contract. In this context, the “best” suppliers are all considered to provide
sufficient qualityin their offers

If the first-stage evaluation criterialimits flexibility at the second stage, a
second-stage competitionmaynotbeeffectivein practice (and a Model 1
FAmay bethebettersolution)

On the otherhand, theuse of vague orbroad evaluation criteriaat the
first stage caninvolve the risk of manipulation of relative weights or
process tofavora particular supplier or suppliers atthe second stage,
and the use of unrelated or widely diverging criteria ateach stage makes
little commercial sense

Abalanceis therefore needed, and it is recommended thatthelawor
implementing rulesshould require the second-stage evaluation criteria to
be disclosed at the first stage, withlimited flexibility to varyorgive
greaterprecisionto thefirst-stage evaluation criteriaat the second stage

More specifically, the rules should allow relative weights of the
evaluation criteria atthe second stage to be varied withina pre-
established range or matrixset outin the FA and the solicitation
documents —this preserves transparency while allowing flexibility

This approach also accommodatesthe fact that multiple purchasers
and/ora centralized purchasingagency mightset upand/orusean FA,
with different relative weightsto suit theirindividual evaluation criteria

It also accommodates FAs oflonger duration.
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7. Canwe use arotation method for purchase orders to keep suppliers
interested?

¢ Undermostlegal rules,a procurement contract (second stage ofan FA or
generally) can beawarded onlyto thelowest-priced technically
acceptable supplier orto the supplier with the most advantageous tender,
reflecting price and non-price evaluation criteria

e Thelisted non-price evaluation criteria relate to the characteristics of the
goods orservices, the quality of the personnelin some procurement
methodsand socio-economic criteria (including margins of preference).
Most systems limit non-price evaluation criteria either by requiring them
torelateto the subject-matter of the contract orthrougha list of
permissible criteria, whichis unlikely to allowrotation of winning
suppliers tobea “normal” evaluation criterion

e Awaytoallow forrotationas an evaluationcriterionis thereforeas an
exceptional measure, which needs legal provision. One way of achieving
this would be to allowsocio-economic or sustainability evaluation criteria
toensurea fair spread of contracts. Thisis alsoa complexissue, and
requires in-depth consideration

e Settinga maximumaward amount for suppliers (i.e. preventingthem
from receiving more thana proportion of contracts or call-offs) can also
be considered as part ofthe termsofthe solicitation or FA9s, but doingso
alsoraiseschallenges in terms of ensuring effective competition andis
alsoa complexapproach.

8. Ifasupplierleavesa closed FA orstops participating, can wereplaceit?

e OnlyinaModel 3 (open) FA, thushighlightsthe need for assessing the
need forany minimum and maximum number of possible suppliersat
the planning stage in other Models.

9. How can we addresstherisksof corruptionand collusionin a closed FA?

e Thestandardtoolsto preventfraudand corruptionin public
procurement are, of course, highlyrelevant: good planning,
transparency, monitoring; building capacity on the preventive side,and
sanctionsas appropriate on the enforcement side

95 There is a lot of discussion about the pros and the cons of the “rotation” award criterion
at the second stage or the opportunity of splitting the overall value of the FAinto shares
and allocating themto the awardees accordingto the logic that the highest-ranked
awardee receives the biggest share, the second-ranked awardee receives the second-
biggest shareetc.
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e The scaleof FAs offers stronginterests and greater temptations

e From the planningside, avoiding excessive qualification requirements or
restrictive specifications thatlimitaccess to the FA can favor collusion,
espedcially in the context of closed FAs

e Thebiggerrisksareat the second stage of Model 2 FAs,, which in effect
create anoligopolisticmarket,in which the participants know each other
and can therefore price-signal —so collusionis relatively easytoinitiate
and maintain as compared with some other procurementtools

e Demand predictabilityandlackofsubstitutes can facilitate collusion

e Interms of mitigationstrategies, the discussion above on ensuring
sufficient participationin the FA is important in thiscontext, as is
monitoring outcomes (reduced participationin the mini-competition and
unusual spreads of offers canindicate collusion), and insufficiently
rigorous contract management canallow for under-delivery

e Aselsewhere,transparencyis an importanttool, so designingand
planning FAs should determine and then publicize functional
specificationsand clear evaluation criteriain orderto avoid false
representation of the FAs mechanismin the public

e Usingthemostadvantageoustenderas the evaluationbasiscanreduce
predictability for second-stage competition (but maybereflected in
ultimate prices)

e Liaison with competition authorities, business support agencies and
business associations can assistin developing appropriate mitigation

strategies.

10. Howlong should anFA last?

e The EU Procurement Directive limits FAsto alegal maximum of four
years’ duration. The UNCITRAL Model Law providesfora legal
maximum duration for closed FAs (Models 1 and 2), which the Guide to
Enactment recommendsbe somewherebetween 3 and 5years
(sufficientlylongto coverthe costsof settingup the procedure and
allowing forits benefitsto accrue)

e There needbenolegal maximum durationfor open FAs,because their
openness allows for additional entrants and renewed competition, but
they should be concluded for a fixed duration both for transparency
reasonsandto allowfora full market competition on a periodicbasis
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11.

12.

131

Financialand budget proceduresin a country may prevent FAsthat
extend over one financial orbudgeting period

This is a maximum, and should notbe confused with an appropriate
duration

There is no “right” appropriate duration of general relevance — the rule of
thumbis thatit shouldlastfornolongerthan the period in which
significant market developments can be expected

The period also should be assessed takingintoaccount thattherecanbe
no material change to the description of the subject-matter ofthe FA (as
discussedin FAQ).

Can we extendan FA?

The law should not allowextensionsto concluded FAs or exemptions
from the prescribed maximum duration, to avoid theriskofabuse and
favoritism

There maybea wish to provide for extensionsin exceptional
circumstances, in which case transparencyis key. Clear regulations and
guidance will berequired to ensure that any extensions are of short
durationandlimited scope, and available only where certain conditions
are satisfied. For example, new procurements maynot bejustifiedin
cases of a natural disaster orrestricted sources of supply, when the public
may be abletobenefitfrom the terms and conditions of an existing FA

Forthe samereasons, the award of a lengthy or sizeable purchase order
or procurement contracttowardsthe end of the validity ofthe FA should
be avoided, notonlybecause of therisk of abuse, but also because
procuringentitiesmaybe procuring outdated or excessively priced items.

If the market changes duringthe durationof the FA, canwe amend the
specificationsor substitute items?

Essentially, no. As noted above, thelawshould prohibit any change in the
description of the subject-matter of the procurement as it would mean
the originalsolicitationis nolonger accurate. New suppliers might be
interested,and the principle of fairtreatment requiresa new
procurement procedure where the description so alters

Allowingsignificant changeswould also risk abuse

Consequently, changesto the evaluation criteriaat the second stage
(which are designed to allowlimited flexibility) must not by implication
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changetheoverall description (e.g.if minimum quality characteristics
were effectively waived)

e The use of functional descriptions asnoted above can mitigate against
the inflexibility of this provision

e Overlybroadorvaguedescriptions to avoid inflexibility can compromise
the integrity of the procedure (e.g. theymay allowthe FA to be used for
administrative convenience and not forits intended purpose).
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Annexure-4: Legal and Regulatory Fithess Check for
FAS

Although some systems operated some types of FAs without express legal
authorization, there are several common provisionsin publicprocurementlaws
that are not compatible with the models of FAs we are considering (as described
in Chapter 2), and additional provisionsto ensure thatthey can operate
effectivelymaybelacking.

Consequently, a “framework-readiness assessment” should be undertaken to
ensurethat FAs procedures can be operated effectively in the system under
consideration. ThisSection will run through that assessment. It is assumed that
all three Models of FAs will be provided forundertherelevantlaw.

The starting-pointis certainkeyfeatures of a traditional procurement procedure
that are provided forin publicprocurementlaws. Giventhe scale of an FA, the
analysisis based on open tenderingor open competitive bidding (in EU terms,
the openprocedure),and assumesthat there are no eligibility restrictions. These
key featuresrevolve around transparency requirements, which require the
procuringentity to determine, before commencing the procedure, and then to
publishin theinvitation to tender and/or solicitation documents, the following
items(amongother standard-form requirements, such asnotification of currency
tobe used):

1. Qualification criteria and howtheywill be applied

2. Description of the procuringentity’s needs, includingspecifications,
minimum technical requirements forbidsto be considered responsive,
quantity of goods/services, time and location of delivery, terms of the
procurement contractto the extentknown, how to present price, criteria
for assessingresponsiveness

3. Evaluation criteria and howtheywill be applied, includingwhetherthe
winningsupplieris tobe selected on the basisofthe “most
(economically) advantageous tender” or “lowest-price responsive bid”

4. Tendersubmissionplaceand deadline.

Common standard provisions for open tenderingorits equivalent state that, after
examiningand evaluatingthetenders, the procuring entity shall accept the
successful tender, and that the procurement contract comesinto force when the
notice of acceptanceis sentto the winningsupplier, generally after a standstill
period. Thereafter a contractaward noticeis issued.
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These rules and proceduressit awkwardly with the above Models of FAs because
they do notenvisage a two-stage procedure. Questionsinclude:

Dothe rulescoverthefirstand/or second stagesofthe procedure?

Isthe FAand/orIs a purchaseorderorsecond-stageaward a
procurement contract?

How can thesolicitation documents set out a fixed quantity forthe
subject-matter of the procurement, and precise delivery terms (quantity
or quantities, date(s), location(s))? (Clearly, many of these elements will
not be knownin the FAs context.)

Can procuringentitiesaward a contractto more thanone supplier? (The
definition of a procurement contract mayimply or statethatonlyone
supplier can be awarded the contract, effectively ruling out multi-
supplier FAs.)

Can there be more than oneround ofbidding, which would be required
for second-stage competition? (Thereferenceto a single tender deadline

implies only one round of bidding, so second-stage competitionwillbe
excluded.)

How are prices and the winningsuppliertobe determined at the first
stageifthereis to be second-stage competition?

Where standstill and contract award notices are required onlyabove a
certain threshold, howare quantities to be treated? Must they be

aggregated, or should each purchase orderbe counted separately?

Will standstill periods applyto either orboth stages? Ifto each purchase
orderat the second-stage, the speed of the procedure maybe
compromised.

Although some Models of FA could arguably be operated under traditional
procedures, the safer courseis toinclude dedicatedlegalrulesforthe system, so
that theseandrelated questionshave clear answers. These rules canbefound in
the primary procurementlawand/or secondary rules, decrees,and so forth. An
initial questionis in which of these categories oflegal rule the provisionson FAs
shouldbelocated.

The purpose of a primary procurement lawis to provide allthe essential
procedures and principlesfor procurement in the relevant country. In the FAs
context, the provisionsat this level should enable the use of FAs, and setout clear
rules that ensure thatthe proceduresare transparent, competitive and promote

integrityin the process (as all procurement systems should do, under the
requirements of the United Nations Convention against Corruption). It is
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importantnotto overburden the primary lawwith too much detail: more detailed
rules that canprovide clarityin howthe primarylawshould operate in practice
can be setoutin supportingregulations, internalrules and guidance, which can
be revised and updated as experience is gained, without requiring new
Parliamentary approvals (which amendments to primarylaws require). As FAs
procedures arerelatively novel techniques, and as many of the issues they raise in
practice are market-related rather more often thanlaw-related, guidance and
other capacity-buildingtoolswillbe veryimportant to develop good practices.
Guidance —suchas Ministry standards — are not appropriate forthelegal rules of
the system, but should supplement and explain howto usethoserules. The
standard bidding documents and materials from the World Bank (available atits
website —links provided in Annexure-7)can be helpful in thisregard asthe
underpinningrulesare verysimilarto thosein the EUDirective and the
UNCITRAL Model Law. Rulesand procedures set out what the procurement
officials must, mustnot and cando, and guidance, skills and experience will
advisehimorheron whatis thebestoption.
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Annexure-5: FA-level Case Studies

There are many reasons FAscan faile.g. from lack of internal ownership within
the organizationletting the agreement to commissioning stakeholdershaving
strong views about which suppliersthey wanttouse onlyto find these suppliers
have beenunsuccessful in beingawarded FA. Similarly, there are many factors
contributing to success of an FA.

A few mini case studieshavebeenincludedin thissectionto illustrate success
and failure of some FAsfrom U.K.and Ukraine:

FAs by Southern Universities Procurement Consortium (SUPC), UK

SUPClets 151large FAswhich are availableto alltertiary education institutionsin
the South of England, and through reciprocal arrangements, to other University
purchasing groups acrossthe country. SUPCestimatesthat 14 ofthese 15 FAsare
very successful.

The FA, whichis considered unsuccessful, is an agreement for Asbestos
Consultancy and Removal Services. One of the main reasonsthis FA is
unsuccessfulis that there are lots of other FAsfor the same or similar services
available for the organizations withinthe consortiumto utilize. The effects of this
are two-fold. Firstly, the purchasing institutions canshop around the various
contractingoptionsto find onethatincludestheir preferred suppliers, has terms
and conditions preferable to the purchaser oris more suitable to their ways of
working. Secondly, since FAsforthese services are very common, the suppliers
donot see it as a valuable route to market and may not offer theirbest termsor
may declineto participate entirely.

One of SUPC’s most successful FAsis for Books and Periodicals. Their agreement
is the only framework available to consortium members for these products. This
meansthatthesuppliers are desperatetobe awarded the agreement asit is the
only route to market,and it meansthatall members of the consortiamake use of
the agreement.

The key difference betweenthetwoagreements, is the level of engagement from
consortium members in the set-up stage. In the example of the Asbestos
Consultancy and Removal Services, the agreement wasinitially requested by a
single institution. It was commissioned without the appropriatelevel of research
into whetherit would be utilized acrossthe group more widely. In contrast, the
Books and Periodicals agreement was designed specifically to fill a noticeable gap
and withveryactive participation from acrossthelibrary sector. This has resulted
in the institutionsfeeling a sense of ownership overthe agreement and taking a
keenerinterest in supplier management throughits lifetime. This feeling of
ownershipis lacking for the Asbestos Consultancy and Removal Services
agreement asonce thetender was commissioned it was runentirelybythe SUPC
buyers with farlessstakeholder engagement in the process.
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Obviously, the assessment of a successful versusan unsuccessful FA hasmuchto
dowith how youmeasure success. The most common measure, and the measure
used in the exampleslisted above, is value of spend ground throughthe
agreement. However, that measure can be misleading. For example, the SUPC FA
for Travel Management was tendered with a predicted spend of circa. £250m per
year. [t wasexpectedtobethefirstof the SUPCFAstobroachthe £1billion mark
throughits lifetime. The tender was concluded in August 2019, justbefore the
Global COVID-19 pandemic struck. The pandemic hassignificantly impacted the
use ofthe FA formanyreasons, including travel bans from and to multiple
countries in thelastyear and general disruptionto the airtravel market.
Therefore, the spend under this FA has notreached anywhere near the projection
and is closerto £15mthan the £250m expected. Initially somelotseven
experienced negative spend due to the numbers of refunds that were processed.

It would bereasonable to conclude thatthis is anunsuccessful FAifsimply
looking at the value of spend. However, SUPCfeelsthat thisis still a very
successful FA, both from the pointof viewofthe suppliersand the
commissioningbodies. Suppliers on this FA are experiencing one of the worst
periodstheirbusinesses have ever endured. They are therefore enthusiastic to
receive any businessunderthe agreement and understanding of the extenuating
circumstances surrounding its use over the past year. For the services users, it is
the nature of the solutions offered and the extra support provided at thistime
from the supplierbase on thisagreement that provides the value for money.
Many ofthe academics calling down the servicesfrom thisagreement are heading
into conflict areas, humanitarian camps or remote settlements. It is the services
aboveandbeyond basic travel agency services,such asthetravelertrackingapps,
specially negotiated academic fares and extra baggage allowances for specialist
equipment whichmake this a highly successful and valued FA.

FAs by Ukrainian Post

From 2019 Ukrainian Post became mostsuccessful pioneer of FAs for purchasing
of fuel (diesel, benzine), gas, electricity, paper, insurance services etc. Notable
success stories are FAsfor purchasing fuel, gasand electricity.

Prices forfuel in Ukraine are veryvolatile and can change even between
evaluation/award and contract conclusion so multi-vendors FAs for 2-3 years
with well-defined price adjustment mechanismis best solutionallowingto react
immediately on price changeshavingall main market players in agreement for
fast mini-competition. Ukrainian Post (usingapproximately 2500 vehicles
requiring fuel) conducts mini-competition within FA for fuel every 10 days and
issuescontract in next 1-2 days.

In case of electricity and gas for heating (these markets were liberalized in
Ukraine in 2019) which are not veryvolatile marketsand partially are based on
tariffs and license regulation, FAswork differently — still multi-supplier
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agreement but with length of 4 years (allowed maximum) and mini-competition
annually (orearlierin case the current supplier cannot perform contract
obligations). Soideahere is to secure few reliable suppliers to have uninterrupted
supply of suchimportantitemsfor 12000 post officesthroughout all country.

Main factors of successare asfollows:

e Requirement of huge volumesby Ukrainian Post makeits FAsvery
attractive forlargestand most reliable market players encouraging them
to propose good competitive conditions;

e Conveniente-FA interface and process implemented in national e-
procurement system PROZORRO;

e Skillful and centralized FA managementby Procurement department of
Ukrainian Post Headquarter.

FAs by Odesa City Municipality (Department of Education), Ukraine

Inlate autumn 2019 Odesa Municipality announced more than 70 opentenders
for setting-up FAs with 4 yearsduration for different food products for schools
and kinder gardens of the city with estimated value of around 40 Million US$.
Despitethefactthatfood products marketis very competitivein Ukraine, in
these particular casestender conditions appearto favor certain companies
restricting competition and better prices. Civil society activists could find out that
all these companiesare well interconnected with each otherhavingaccountsin
same bank, officesin same building, leasing trucks from each otheretc. Allthese
signs of possible collusion were publicized and referred to Ukrainian competition
body forinvestigation. Dueto this pressure (civilsociety plays effective and
influential monitoring and watch-dogrolesin Ukraine) supplemented by strong
attention of control and lawenforcement bodies; Odesa municipality finally
cancelled all thesetenders.

Possible factorsforfailurein this case are:

e Restrictivetender conditionslimiting competition;

e Poorprocurementstrategy, forexample70 FAswith cumulative value of
US$ 40 Million seem toomuch, discouraging market and complicating

procurement process and contract management.

There are similar casesin other countries, where the FAshave been declared null
and void dueto problemsin procurement process including by courts.96

96 https://uk.practicallaw.thomsonreuters.com/7-383-
9356? 1rTS=20200901204509092&transitionType=Default&contextData=(sc.Defaul )&
firstPage=true
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Annexure-6: WTO GPA and FA

The Agreement on Government Procurement (GPA) is a plurilateral agreement
within the framework of the WTO, meaning that not all WTO members are
partiestothe Agreement. At present, the Agreement has 21 parties comprising 48
WTO members. Thirty-five WTO members/observers participatein the
Committee on Government Procurement as observers. Out of these, 11 members
are in the process of acceding to the Agreement. GPA aimsto ensure fair,
transparent and non-discriminatory conditions of competition for purchases of
goods, servicesand construction servicesby the public entities covered by the
Agreement. These principlesare reflected in the following main elementsofthe
Agreement's text:

e national treatment and non-discrimination — for covered procurement

e minimumstandards regardingnational procurement procedures-these
provisions codify recognized international best practicesin the area of
government procurement

e transparencyof procurement-related information.

Only those procurementactivities that are carried outby covered entities
purchasing listed goods, services or construction services of a value exceeding
specified threshold values are covered by the Agreement.

Potential applications of GPA to FA

FAs are used bymany of the current GPA Parties, as well as in many other
developed and developing countries,and in fact account for a significant
proportion of overall procurement activity in many countries. While capable of
generatingimportant transactional efficiencies and other benefits, FAcan
however also pose significant challenges with respect to the maintenance of
competition, accountabilityand — of particular concernin the GPA context —
non-discriminatory procure ment processes. Some potential areasare given
below:
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Provision of GPA

Practice under Framework

Potential Questions

ArticleII Scope and Coverage
Valuation

6. In estimating the value of a procurement
for the purpose of ascertaining whether it is
a covered procurement, a procuring entity
shall:

(a) neitherdividea procurement into
separate procurements nor select or
use a particular valuation method for
estimating the value ofa
procurement with the intention of
totally or partially excludingitfrom
the application of this Agreement;
and

include the estimated maximum
total value of the procurement over
its entire duration, whether awarded
to one or more suppliers, takinginto
account all forms of remuneration,
including:

(®)

(i) premiums, fees, commissions and
interest; and
(i) where the procurement provides
for the possibility of options, the
total value of such options.
7. Where anindividual requirement for a
procurement results in the award of more
than one contract, or inthe award of
contractsinseparate parts (hereinafter
referred to as "recurring contracts"), the
calculation of the estimated maximum total
valueshall bebased on:

(a) the value of recurring contracts of
the sametype of good or service
awarded duringthe preceding 12
months orthe procuring entity's
precedingfiscal year, adjusted,
where possible, to take into account
anticipated changes inthe quantity
or value ofthe good or service being
procured over the following 12
months;or

the estimated value of recurring
contractsof the same type of good or
serviceto be awarded during the 12
months following the initial contract
award or the procuring entity's fiscal
year.

(®)

Agreement (FA)

Framework Agreements involvetwo =~ Whether Paragraph 6 and 7
stage procurement. During first will apply to estimated
stage, only estimated requirementis  value of FA; OR Purchase
disclosed, which is non-binding on Ordersissued under FA?

Purchaser or Supplier. In second
stage purchase orders (single or
multiple) areissued. There maybe
single or multiple Suppliers.

Itis quite possible that FA intends to
serve “x” number of procuring
entities but end-up serving “x+y”

number of procuring entities.

Assume a scenario where
the estimated value of
procurement waslesser
than the applicable
threshold for covered
procurement. However,
because of additional users
the actual value of purchase
ordersmaycrossthe
threshold for covered
procurement. How this will
be dealt?
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Provision of GPA

Practice under Framework
Agreement (FA)

Potential Questions

Article IV General Principles
Conduct of Procurement

4. A procuring entity shall conduct covered
procurement in a transparent and impartial
manner that: a) is consistent with this
Agreement, using methods such as open
tendering, selective tendering and limited
tendering;

Article VIII: Conditions for
Participation

1. A procuringentity shall limitany
conditionsfor participationin a
procurement to those thatare essential to
ensure that a supplier has thelegal and
financial capacitiesand the commercial and
technical abilities to undertake the relevant
procurement.

Article XV: Treatment of Tenders and
Awarding of Contracts

Treatment of Tenders

1. A procuringentity shall receive, open and
treat all tenders under procedures that
guarantee the fairness and impartiality of
the procurement process, and the
confidentiality of tenders.

Article XV: Treatment of Tenders and
Awarding of Contracts

Awarding of Contracts

5. Unless a procuring entity d etermines that
itisnotinthepublicinterest to award a
contract, the entity shall award the contract
tothe supplierthatthe entityhas
determined to be capable of fulfilling the
terms of the contract and that, based solely
on the evaluation criteria specified in the
noticesand tender documentation, has
submitted: a) the mostadvantageous
tender; or b) where priceis the sole
criterion,thelowest price

Though discouraged by almost all the
countries, thereis a possibility that
FAmaybe negotiated with a single
party (particularly in an emergency
situation).

“Closed” FA do not allowentry of
additional Suppliers during validity
period of FA (thoughitis publicized
when setting up FAinitially).

Some of the FAs require the Supplier
to agreenot to offer better
terms/pricesto third parties than
those it hasagreed with the
Purchaserto the contract. For
example, the so called Fall Clause
which could generally be described
as a legally enforceable assurance to
the buyerthat it would not end up
paying more than the price at which
the samevendormayhavesold or be
selling a similar productto another
government-sector buyer under a
separate contract.

Some of the FAmay have different
approach foraward of FAs, for
example for security of supply
reasons, to place orders under the FA
byrotation.

Whether GPA provides any
flexibility to apply methods
other than opentendering,
selective tenderingand
limited tendering? What is
the significance of “such as”
in this paragraph?

Whether closed FA comply
with this requirement of
GPA?

Whether such practices
meet the “Fairness” criteria
of GPA?

Given that the GPA requires
the award to bebased on
the most advantageous
tender orlowest price,
whethersuch practicesare
acceptable for covered
procurement?

It may be helpful for GPA Partiesto deliberate on above issues while using FAs. They may also

consult WTO Secretariat, if necessary.
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Annexure-7:Some UsefulResources

Publication

Are IDIQs inefficient?
Sharing lessonswith
European framework
contracting

Assessingthe Significance
and Efficiency of

Framework Agreement: In
Case of Ethiopian

Federal Public Organisation

Framework Agreement
sample

Framework Agreements and
Repeated Purchases: The
Basic Economics and A Case
Study on the Acquisition of IT
Services

Framework Arrangements

GAO Report on IDIQ
Contracts

GSA’s Commercial
Marketplaces Initiative:
Opening Amazon & Other
Private Marketplaces To
Direct Purchases By
Government Users

Guidance Note on FA for
Consulting Services

Guidance on Framework
Agreements

Guidance on Framework
Agreements

Improving Procurement
Practicesin Developing
Country Health Programs

Manual Do Sistema De
RegistroDe Pregos (Price
Registration System Manual)

Author
Yukins, C

Kumala Tolessa
Department of
Logisticsand Supply
Chain Management,
Faculty of Business
and Economics,
Bule Hora

University, Ethiopia

Crown Commercial
Service (CCS), UK

Consip S.P.A.

CIPS, UK

United States
Government
Accountability
Office (GAO)

Christopher Yukins,
Kristen Ittig,
Abraham Youngand
EricValle

Asian Development
Bank (ADB)

Crown Commercial
Service (CCS), UK
The World Bank

Leslie Arney and
PrashantYadav

Government of
Brazil

Link/Publisher

Public Contract Law Journal (2007-2008)
https://www.jstor.org /stable/25755467

http://www.publishingindia.com /GetBrochure.aspx?que

=UERGOnJvY2h 1cmVzfC8zZNjEzL.nBkZnwvMzYxMyswZG
Y=

https://assets.crowncommercial.gov.u -
content/uploads/RM3802%20Framework%20Agreement

%20with %20proposed%20amendments vi.docx

https://www.consip.it/sites/consip.it/files/5789IV 2010
web comp.pdf

https://www.cips.org/documents /resources/knowledge%2

osummary/framework%20arrangements.pdf

https://www.gao.gov/assets /690 /684079.pdf

Thomson Reuters — Briefing Papers, (December 2020),
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